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Medicaid Estate Recovery: Improving Policy
and Promoting Equity

Recommendations

3.1

3.2

3.3

Congress should amend Section 1917(b)(1) of Title XIX of the Social Security Act to make Medicaid
estate recovery optional for the populations and services for which it is required under current law.

Congress should amend Section 1917 of Title XIX of the Social Security Act to allow states
providing long-term services and supports under managed care arrangements to pursue estate
recovery based on the cost of care when the cost of services used by a beneficiary was less
than the capitation payment made to a managed care plan.

Congress should amend Section 1917 of Title XIX of the Social Security Act to direct the
Secretary of the U.S. Department of Health and Human Services to set minimum standards for
hardship waivers under the Medicaid estate recovery program. States should not be allowed
to pursue recovery for: (1) any asset that is the sole income-producing asset of survivors;

(2) homes of modest value; or (3) any estate valued under a certain threshold. The Secretary
should continue to allow states to use additional hardship waiver standards.

Key Points

States are required to seek recovery from the estates of certain deceased beneficiaries for
payments for long-term services and supports (LTSS) and related services. Since 1993, estate
recovery has been mandatory for individuals expected to be permanently institutionalized; those
age 55 or older when they received Medicaid LTSS and related services; and those with long
term care insurance policies, under certain circumstances.

Current policy raises several concerns. Pursuit of modest estates contributes to generational
poverty and wealth inequity, placing particular burdens on people of color. Variation in state
policies treat heirs inconsistently. Estate recovery recoups relatively little—only about 0.55
percent of total fee-for-service LTSS spending. Policies for recovering capitation payments for
those covered under managed LTSS programs can also be inequitable.

Due to restrictions on Medicaid eligibility for LTSS, older adults covered by Medicaid have few
assets. Three-quarters of Medicaid decedents had net wealth of less than $48,500.

Fear of estate recovery may deter some individuals from seeking Medicaid LTSS, however,
awareness and understanding of these policies by potential Medicaid beneficiaries is low.

States should have the option to eliminate estate recovery. This would allow those that
determine the return on their investment is low to cease recovery, while permitting states that
find estate recovery useful to continue the practice. Changes to recovery of capitation payments
would protect beneficiaries who use relatively few services. Clarifying hardship exemption
policies would ensure more equitable treatment across states.
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People who use Medicaid-covered long-term
services and supports (LTSS) are a diverse group
including people age 65 and older and people with
disabilities. To be eligible to receive Medicaid-
covered LTSS, they must meet both income and
asset limits. Asset counting rules allow individuals
to obtain Medicaid eligibility while retaining certain
assets, such as their primary residence, during their
lifetimes. But federal law requires state Medicaid
programs to seek recovery from the estates of
certain deceased beneficiaries for payments for
LTSS and related services. Recovery is sought
from assets that were not initially counted when
the beneficiary’s eligibility for Medicaid LTSS

was determined, as well as any additional assets
obtained after becoming eligible for Medicaid or
newly identified after their death. In fiscal year (FY)
2019, states reported collecting approximately
$733.4 million from beneficiary estates. States
return a portion of these funds to the federal
government based on their federal medical
assistance percentage (FMAP).

Estate recovery has been considered both a way to
replenish Medicaid funds and a program integrity
tool to ensure that people who have resources

that could be used to pay for LTSS actually do so,
even after death. However, critics have noted that
many people with sizeable wealth are able to legally
shield assets from Medicaid estate recovery so
these can be used for their benefit or passed on to
heirs. This leaves the burden of estate recovery to
fall primarily on those of modest means; this may
also disproportionately affect people of color given
disparities in household wealth.

The Commission last engaged on this issue in 2015,
when media reports raised concerns that estate
recovery could be a barrier to enrollment for the
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new adult group in states that expanded Medicaid
under the Patient Protection and Affordable Care
Act (ACA, P.L. 111-148, as amended). MACPAC
published an issue brief on the implications of
estate recovery for the new adult group, but did not
make any recommendations (MACPAC 2015).

Recently, media attention has returned to the
broader issue of estate recovery for people who use
LTSS and has raised concerns about the policy’s
effects (Corbett 2019). The Commission decided to
look more closely at how estate recovery programs
are functioning and their effects. Over the past year,
our inquiry included:

o reviewing the literature and federal guidance on
estate recovery program operations;

o analyzing the results of a survey on assets held
by Medicaid decedents age 65 and older;

e analyzing Medicaid state plans to understand
the extent to which states pursue recovery
beyond minimum federal requirements;

« compiling aggregate data on estate recovery
collections for FYs 2015-2019;

e surveying a sample of states regarding
the number and size of estates recovered,
hardship waivers granted, and probing as to
whether these states would continue to pursue
estate recovery if this requirement were made
optional, as it had been prior to 1993; and

e interviewing stakeholders and reviewing the
literature for insights into whether estate
recovery has affected access to LTSS."

As a result of this work and multiple discussions
at our public meetings, we have concluded that
Medicaid estate recovery policy is in need of
reform. The program mainly recovers from estates
of modest size, suggesting that individuals with
greater means find ways to circumvent estate
recovery and raising concerns about equity.

As such, we have determined that additional
beneficiary protections are needed, and that states
should have flexibility to eliminate estate recovery.
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Specifically, the Commission recommends the
following:

e Congress should amend Section 1917(b)
(1) of Title XIX of the Social Security Act to
make Medicaid estate recovery optional for
the populations and services for which it is
required under current law.

¢ Congress should amend Section 1917 of Title
XIX of the Social Security Act to allow states
providing long-term services and supports
under managed care arrangements to pursue
estate recovery based on the cost of care when
the cost of services used by a beneficiary was
less than the capitation payment made to a
managed care plan.

e Congress should amend Section 1917 of Title
XIX of the Social Security Act to direct the
Secretary of the U.S. Department of Health and
Human Services to set minimum standards
for hardship waivers under the Medicaid
estate recovery program. States should not be
allowed to pursue recovery for: (1) any asset
that is the sole income-producing asset of
survivors; (2) homes of modest value; or (3)
any estate valued under a certain threshold.
The Secretary should continue to allow states
to use additional hardship waiver standards.

This chapter begins by describing policies that
define financial eligibility for LTSS and treatment of
assets in eligibility determination. It also includes
the result of research on the assets held by those
over age 65 and discusses Medicaid planning
vehicles. It then provides background on Medicaid
estate recovery requirements and program
administration before moving on to discuss the
results of our analyses of state plans, estate
recovery collections data, and state survey results.
The next section discusses the effects of estate
recovery on access to LTSS. The chapter ends
with the Commission’s recommendations and its
rationale for changes to estate recovery policy.

Chapter 3: Medicaid Estate Recovery: Improving Policy and Promoting Equity

LTSS Financial Eligibility

To qualify for Medicaid, individuals generally must
fit into a specific eligibility category and meet
income thresholds. To qualify for Medicaid LTSS
such as home- and community-based services
(HCBS), they must meet additional standards,
which generally include asset tests and functional
criteria that are based on an individual’s physical
or cognitive status. Below we focus on the asset
tests that generally apply to Medicaid eligibility
pathways for people who are age 65 and older or
have disabilities.?

Financial eligibility pathways for LTSS

There are multiple eligibility pathways for Medicaid
LTSS. Although states are generally required to
cover beneficiaries who receive Supplemental
Security Income (SSI), all states also cover
individuals through one or more optional pathways
(Table 3-1). Below we provide a brief overview

of these optional pathways, including poverty-
related, medically needy, Katie Beckett, Medicaid
buy-in, special income level, and Section 1915(i).
The income and asset limits below apply to single
applicants; for married individuals, additional

rules are first applied that protect spouses from
impoverishment. Those rules are discussed later in
this chapter.

Supplemental Security Income-related eligibility.
SSl is a federal income support program for people
who have limited income and resources and are
also age 65 or older, blind, or have disabilities.

To qualify, these individuals may have countable
monthly income of no more than the federal
benefit rate, which in 2021 is $794 per month for
an individual and $1,191 for a couple, or 74 percent
of the federal poverty level (FPL) (CMS 2021). The
value of countable resources (e.g., cash, bank
accounts, stocks and savings bonds, land, vehicles,
personal property, life insurance) cannot exceed
$2,000 for an individual and $3,000 for a couple
(SSA 2020).
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In most states, individuals receiving SSI are
automatically eligible for Medicaid, including LTSS
offered under the state plan (MACPAC 2020a).
States, however, have the option under Section
1902(f) of the Social Security Act (the Act) to

apply different Medicaid eligibility criteria for SSI
recipients (Colello and Morton 2019). States that
choose this option are known as Section 209(b)
states, a reference to Section 209(b) of the Social
Security Act Amendments of 1972 (P.L. 92-603)
that established this option. As of 2020, eight
states have elected the Section 209(b) option,
which allows them to apply more restrictive or more
generous income limits, income disregards, asset
limits, or definitions of disability than the federal SSI
rules (MACPAC 20204, Colello and Morton 2019,
KFF 2019).2 However, Section 209(b) states must
have at least one eligibility criterion that is more
restrictive than the SSlI criteria (Colello and Morton
2019).

Poverty-related eligibility. This optional pathway
allows a state to cover LTSS for individuals with
incomes up to 100 percent FPL ($12,880 a year

for an individual in 2021) who have disabilities

or are age 65 and older. Twenty-three states and
the District of Columbia use this option (MACPAC
2020a). In 2018, 12 states used the SSI asset limits
of $2,000 for an individual and $3,000 for a couple,
eight states had asset limits higher than the SSI
amount, and one state had no asset limit (KFF 2019).

Medically needy. This pathway allows states to
cover certain individuals who have high medical
expenses relative to their income. These individuals
would be categorically eligible but have income that
exceeds the maximum limit for that pathway. States
must cover medically needy pregnant women

and children, and they may also choose to extend
coverage to other groups. Thirty-two states and

the District of Columbia use this option to cover
individuals age 65 and older and individuals with
disabilities, allowing them to become eligible for
Medicaid once they have spent a portion of their
excess income on their medical expenses (known
as the spend-down requirement) (MACPAC 2020a).
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States have flexibility in setting the income
threshold and the budget period used in medically
needy eligibility determinations. The median
medically needy income limit in states with this
pathway was 45 percent FPL, or $478.50 per month,
for an individual in 2020 (MACPAC 2020a). In 2018,
all but one state set their medically needy asset
limit at or above the SSI level (KFF 2019).

Katie Beckett pathway for children with
disabilities. All states use this option to provide
Medicaid services for at least some children with
severe disabilities whose family income would
otherwise be too high to qualify. Income limits for
this population are generally 300 percent of SSI
(52,382 per month for an individual in 2021), with a
$2,000 asset limit. Only the child’s own income and
assets are counted (KFF 2019).

Medicaid buy-in. States have the option to cover
individuals with disabilities who work and have
incomes too high to qualify for Medicaid via other
pathways. In 2018, 44 states and the District of
Columbia offered this option, and the median
income limit for working people with disabilities
was 250 percent FPL for an individual. Eight states
do not have an asset limit for this group (KFF 2019).
Thirty-four states charge premiums for this group,
with most calculating premium amounts using a
sliding scale based on income (KFF 2019).

Special income level. States may choose to
cover individuals who have income up to 300
percent of the SSI benefit rate and who meet level
of care (LOC) criteria for nursing facility or other
institutional care; these individuals often receive
HCBS through waivers authorized under Section
1915(c) of the Act. LTSS users who are dually
eligible for Medicaid and Medicare are more likely to
enter under this pathway than Medicaid-only LTSS
users (MACPAC 2014). Forty-two states and the
District of Columbia offer such coverage (MACPAC
2020a). This pathway also includes an asset limit,
typically the SSI amount of $2,000 for an individual
and $3,000 for a couple (KFF 2019).
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Section 1915(i) state plan HCBS. Section 1915(i)
of the Act allows states to offer HCBS under

the state plan to people who need less than an
institutional LOC. The ACA amended this section

to create a new eligibility pathway for individuals
with disabilities who are not otherwise eligible for
Medicaid. States can cover people with incomes up
to 150 percent FPL who meet functional eligibility
criteria; there is no asset limit. They can also

extend this pathway to people with incomes up

to 300 percent of SSI who are receiving Section
1915(c) waiver services. Indiana, Maryland, and
Ohio are the only states using Section 1915(i)

as a Medicaid eligibility pathway. Fourteen other
states use Section 1915(i) to authorize HCBS but
require beneficiaries to be eligible through another
coverage pathway (KFF 2019).

TABLE 3-1. Overview of Selected Eligibility Pathways and Criteria for Medicaid LTSS Coverage

Eligibility
pathway

Definition

Number of states
using pathway Income thresholds

SSl-related SSlis a federal income support = 50 states and 74% FPL (8794 $2,000 for
program for people who have DC; per month foran an individual
limited income and resources 8 states have individual and $1,191 and $3,000
and are also age 65 or older, elected the for a couple in 2021) = for a couple
blind, or have disabilities. Section 209(b)

This is a mandatory pathway. option
In most states, individuals

receiving SSI are automatically

eligible for Medicaid.

Poverty-related  Optional pathway that allows 23 statesand DC  Up to 100% FPL Typically
a state to cover LTSS for (812,880 a year same as SSI
individuals with incomes up for an individual in limits, but
to 100 percent FPL who have 2021) some states
disabilities or are age 65 and have higher
older. limits

Medically needy Optional pathway that allows 32 statesand DC = At state discretion; Typically
states to cover certain median was 45% same as SSI
individuals who have high FPL for an individual = limits, but
medical expenses relative to in 2020 some states
their income. These individuals have higher
would be categorically eligible limits
but have income that exceeds
the maximum limit for that
pathway. Individuals become
eligible for Medicaid once they
have spent down their excess
income on their medical
expenses.

Katie Beckett Optional pathway that provides 50 states and DC  300% of SSI benefit  $2,000

pathway for Medicaid services for at least rate ($2,382 per

children with some children with severe month for an

disabilities disabilities whose family individual in 2021)
income would otherwise be too
high to qualify. Only the child’s
own income and assets are
counted.
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Eligibility
Definition

pathway
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Number of states
using pathway Income thresholds

Medicaid buy-in  Optional pathway that covers
individuals with disabilities
who work and have incomes
too high to qualify for Medicaid
via other pathways. Many
states charge premiums for

this group.

Special income  Optional pathway for

level individuals who have income
up to 300 percent of the SSI
benefit rate and who meet LOC
criteria for nursing facility or
other institutional care.

Section 1915(i) of the Social
Security Act allows states to
offer HCBS under the state
plan to people who need less
than an institutional LOC.

Section 1915(i)
state plan HCBS

44 states and DC

At state discretion; Eight states

median was 250% do not have
FPL for an individual = an asset
in 2018 limit for this
group
42 states and DC  Up to 300% of SSI Typically
benefit rate same as SSI
limits
3 states 150% FPL for None

individuals who
meet functional
eligibility criteria, or
300% of SSI benefit
rate for individuals
receiving Section
1915(c) waiver
services

Notes: SSl is Supplemental Security Income. FPL is federal poverty level. LTSS is long-term services and supports. LOC is level of
care. HCBS is home- and community-based services. For married individuals, spousal impoverishment provisions are applied first (§

1924 of the Social Security Act).

Sources: CMS 2021, MACPAC 2020a, SSA 2020, Colello and Morton 2019, KFF 2019.

Income and asset treatment in
Medicaid LTSS financial eligibility
determinations

As noted above, financial eligibility for Medicaid
LTSS is determined by both income and asset
limits (also called resources). Section 1612 of the
Act (described further in regulations at 20 CFR
416.1112 and 416.1124) defines what counts as
income. In general, countable income includes
earned income, such as wages, and unearned
income, such as Social Security benefits, income
from trusts, and unemployment benefits. Some
income is excluded, such as the first $65 of monthly
income plus one-half of a remaining amount, up to
certain limits (Table 3-2).

Countable assets may include cash and other liquid
resources (e.g., stocks and bonds). Some assets,

as detailed in Section 1613 of the Act, are excluded,
such as a primary residence, household goods and
personal effects, and one automobile (Table 3-2).
Although a primary residence is not considered a
countable resource for Medicaid eligibility under
SSI program rules, its value can affect eligibility

for Medicaid LTSS (Colello 2017). If an individual’s
home equity is above the state’s limit, they will

be deemed ineligible to receive Medicaid LTSS;

for 2021, the federal minimum home equity limit

is $603,000 and the maximum limit is $906,000
(CMS 2021). In 2018, 40 states used the federal
minimum limit, nine states used the maximum limit,
one state, Wisconsin, set a limit in between, and
one state, California, had no limit (KFF 2019).* The
home equity limit does not apply if a beneficiary
has a spouse, a child under age 21, or a child with

a disability of any age who resides in the home
(Colello 2017).
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TABLE 3-2. Examples of Income and Assets Used to Determine Financial Eligibility for Disability and
Age-Related LTSS Pathways

N T

Income

First $65 of monthly earned income plus one-half of remaining amount, up to v
certain limits

First $30 of infrequent or irregularly received income in a quarter

First $20 of monthly unearned income

Certain need-based assistance, such as rent subsidies and SNAP v
Earned income

Wages

Net self-employment earnings

Payments for services in a sheltered workshop or activities center

DR N RN

Certain royalties and honoraria
Unearned income

Social Security benefits
Annuities

Pensions

Trusts

Unemployment

D NN NN VRN

Workers compensation

Assets

Primary residence

Household goods and personal effects
Value of a burial space

One automobile, if used for transportation of applicant or member of applicant’s v
household

Burial funds of $1,500 or less v
Life insurance policies with a face value of $1,500 or less

Cash

Liquid resources (e.g., stocks and bonds, mutual fund shares, etc.)

Equity value of nonliquid resources unless otherwise excluded

NSNS S

Life insurance policies with a face value exceeding $1,500

Notes: LTSS is long-term services and supports. SNAP is Supplemental Nutrition Assistance Program. For married individuals,
spousal impoverishment provisions are applied first (§ 1924 of the Social Security Act (the Act)).

Source: MACPAC, 2021, analysis of Sections 1612 and 1613 of the Act and 20 CFR 416.1112 and 416.1124.
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Medicaid has additional rules related to income
after a beneficiary becomes eligible for Medicaid
LTSS, known as post-eligibility treatment of income
rules. Generally, beneficiaries qualifying through
certain eligibility pathways are required to use

their income over certain amounts to help pay

for the cost of their care (Colello 2017). However,
individuals receiving Medicaid LTSS are allowed

to retain a certain amount of income for personal
needs, as dictated by federal and state limits.
Individuals residing in an institution are permitted

a personal needs allowance, which is used to pay
for items not covered by Medicaid, such as clothing
(42 USC § 1396a(q)). The federal minimum is $30
a month for an individual (used by three states), but
states can set an allowance greater than this rate.
The median allowance was $50 a month in 2018;
Florida had the highest personal needs allowance,
at $130 per month (KFF 2019).5 For beneficiaries
residing in the community who receive HCBS
services through a waiver, states must establish a
monthly maintenance needs allowance but have
discretion in setting that amount (42 CFR 435.726).
In 2018, the median maintenance allowance was
$1,840 per month, with a range of $100 per month
in Montana to $2,250 (or 300 percent of SSI) in 20
states (KFF 2019).

Additional rules for married applicants. Special
rules apply to the counting of income and assets
when determining financial eligibility for Medicaid
LTSS for couples when one spouse needs
institutional care and the other remains in the
community (§ 1924 of the Act). These are known as
the spousal impoverishment rules, and are intended
to protect the community spouse from becoming
impoverished or experiencing housing instability.
Previously, states had the option to create similar
rules for HCBS, but all spouses of individuals using
certain HCBS were granted these protections
temporarily by the ACA, and subsequent legislation
has extended their application through FY 2023.
States must set income and asset amounts that the
community spouse may retain while allowing the
Medicaid-seeking spouse to become eligible, within
federal limits (Colello 2017).” When determining the
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patient pay amount and eligibility for the spouse
in need of Medicaid LTSS, federal law exempts

all of a community spouse’s income that is solely
attributable to them.® If the community spouse’s
assets are below the community spouse resource
standard, then the institutionalized spouse can
transfer their share of the resources until the
community spouse’s share meets the threshold.®
All other assets of the Medicaid applicant must be
depleted before they can become eligible (Colello
2017).

Asset transfer rules

When determining eligibility for Medicaid LTSS,
states are required by federal law to review any
assets that an individual divested during a certain
time period and determine if that transfer affects
their Medicaid eligibility. The purpose of these
rules is to discourage individuals from transferring
assets in order to qualify for Medicaid LTSS or
sheltering assets that could be used to pay for their
care (Colello 2017). The Deficit Reduction Act of
2005 (DRA, P.L. 109-171) updated Section 1917 of
the Act, requiring a look-back period of five years
from the date of application for Medicaid; if during
that time an applicant or their spouse divested
certain assets for less than fair market value, the
applicant’s eligibility for Medicaid may be affected
(Colello 2017).

If a non-exempt transfer was made during the look-
back period, a penalty is imposed on the applicant
that delays the payment for Medicaid LTSS by a
certain number of months. The penalty period is
calculated by dividing the monetary value of the
transferred asset by the average monthly private
pay rate for nursing facility services in the state.™
The penalty period begins on either the first day
of the month in which assets were transferred, or
the date on which the individual would otherwise
be eligible for Medicaid and would have been able
to receive care in an institution, whichever is later.
For example, if a non-exempt transfer of $40,800
is made, and the average monthly private pay rate
for a nursing facility is $6,800, then the individual
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seeking Medicaid LTSS would have to wait six
months before becoming eligible for LTSS. Under
certain circumstances, states may waive penalties
for asset transfers (Colello 2017).

Not all asset transfers are subject to penalties.

For example, asset transfers for fair market

value to spouses or children with disabilities are
excluded. A home may also be excluded if it was
transferred to a spouse, a child under age 21, a
child with a disability, or an adult child who has
resided in the home and provided care that delayed
institutionalization of the qualifying Medicaid
applicant (Colello 2017).

Medicaid planning

Estate planning is a process that people undertake,
often with the counsel of an attorney, to detail
what will happen to their assets after they die.

This is often done by writing a will and naming
beneficiaries. Individuals engage in estate planning
for a variety of reasons, many unrelated to Medicaid
eligibility. Furthermore, many wealthy individuals
who engage in estate planning may have the
means to pay for LTSS privately and never pursue
Medicaid LTSS. However, attorneys experienced

in elder law and special needs planning can assist
older individuals and individuals with disabilities
with applying for Medicaid, understanding federal
and state laws on Medicaid eligibility, or setting up
special needs or other kinds of trusts. We refer to
these activities as Medicaid planning.

Individuals who engage in Medicaid planning may
be able to legally protect some of their assets,
thus keeping assets that would otherwise deem
them ineligible for Medicaid LTSS. One technique
allowed in some states to reduce the length of

the penalty period is known as the reverse half-
a-loaf mechanism (GAO 2014). This involves a
Medicaid applicant gifting countable assets to
someone else and then, after receiving an eligibility
determination, having a portion of the gift returned
to the applicant to cover the cost of their care
during the penalty period. This mechanism can
only be used in states that choose to consider a
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partial return of transferred assets in recalculating
the penalty period.” Another reverse half-a-loaf
mechanism would be for the applicant to gift a
portion of their countable resources (usually about
50 percent) to someone and convert the rest of
their countable resources into an income stream
such as an annuity. This approach also incurs a
penalty period for the applicant, but the amount of
income generated makes up the difference between
the applicant’s other income (e.g., Social Security)
and the cost of their LTSS, enabling the applicant

to pay for their care out of pocket while awaiting
the end of the penalty period. A U.S. Government
Accountability Office (GAO) report from 2014 found
that this mechanism is rarely used; in their review of
294 approved Medicaid application files from 2011
and 2012, they found five applicants used one of
these two mechanisms (GAO 2014).

Assets held by older adults

States’ ability to recover from an estate the cost of
care paid for by Medicaid is limited by the value of
the estate upon a beneficiary’s death. We reviewed
the literature to better understand the value of
assets held by older adults and learned that home
equity (a non-liquid asset) is their greatest source
of household wealth, especially for low-income
homeowners.

Home ownership. A 2018 report from the Joint
Center for Housing Studies of Harvard University
provides some context and data on homeownership
and net worth of homeowners. The report found
that in 2016, 65 million households were headed

by individuals age 50 and older, and 76.2 percent

of these households owned their homes. When
stratified by race and ethnicity, however, the study
found that 81 percent of white households age

50 and older owned their home compared to 57
percent of Black households, 60 percent of Hispanic
households, and 71 percent of Asian American and
other households with heads in this same age group
(JCHS 2018). The report also found that in 2016, 41
percent of homeowners age 65 and older still had
mortgages on their homes (JCHS 2018).
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Household wealth for deceased Medicaid
beneficiaries age 65 and older. Data related

to household wealth suggest that recoverable
assets are quite limited for individuals who receive
Medicaid-covered LTSS. The published literature

on the assets held by older adults typically focuses
on all individuals over a certain age or those with
limitations in activities of daily living (JCHS 2018,
Johnson 2016). To gain insight into the population
of individuals likely to be subject to estate recovery,
we contracted with researchers at the LeadingAge
LTSS Center @UMass Boston, to review the

Health and Retirement Study (HRS) a nationally
representative longitudinal survey of adults age 50
and older. They identified Medicaid beneficiaries in
the dataset who participated in the HRS and died
during the 2012, 2014, and 2016 survey periods. The
team then calculated the net value of total wealth
based on reported assets, subtracting out the debts
individuals held.

In general, this study found that, with some
exceptions, the assets of older adults enrolled

in Medicaid are quite modest, with a substantial
proportion of individuals having little to no wealth
(Table 3A-1). Therefore, the assets that Medicaid
programs can recover after a beneficiary’s death

are limited, particularly for individuals who do not
own their homes. More specifically, we found that
three-quarters of beneficiaries had net wealth below
$48,500; additional details are below.

e Atage 65 and older, the average net wealth
among Medicaid decedents was $44,393.

— The lowest quartile of the group had
negative net wealth—on average this
group’s debts exceeded its assets by
$14,236;

- the second quartile had an average of
$304 in net wealth;

- the third quartile held an average of
$17,709 in net wealth; and

— the highest quartile held an average of
$173,436 in net wealth.
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¢ Average home equity held by the total sample
was $27,364.

— The lowest quartile of the group had
negative home equity (-$6,954);

- the second quartile had an average of $8
in home equity;

- the third quartile held an average of
$12,880 in home equity; and

- the highest quartile held an average of
$98,694 in home equity.™?

When these data were stratified by demographic
characteristics, we found that the average net
wealth varied among different groups of Medicaid
decedents. In particular, average net wealth was
higher for men than for women, higher for married
people than for non-married people, higher for white,
non-Hispanic individuals than for other racial or
ethnic groups, and higher for people with disabilities
than for people without disabilities (Table 3A-2). In
addition, wealth was lower for decedents age 85
and older than for decedents in younger age groups.

Legislative History and
Requirements

Medicaid programs have been permitted to recover
assets from the estates of certain beneficiaries

as reimbursement for the care provided to them
since the inception of the program (Table 3-3). The
Social Security Act Amendments of 1965 (P.L. 89
97) allowed, but did not require, states to pursue
recovery from the estates of individuals age 65 or
over, but only following the death of a surviving
spouse, and only if the beneficiary had no children
who were under age 21, blind, or had a disability.
This law did not specify the benefits for which
states were allowed, or prohibited, to seek recovery.
The Tax Equity and Fiscal Responsibility Act of 1982
(TEFRA, P.L. 97-248) subsequently allowed states
to impose liens on certain beneficiaries’ property
before death, which had been previously prohibited.
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In 1993, the Omnibus Budget Reconciliation Act
(OBRA 93, PL. 103-66) made estate recovery
mandatory for three categories of beneficiaries: (1)
individuals who were expected to be permanently
institutionalized; (2) individuals who received
Medicaid when they were age 55 or older—when
they received certain services; and (3) individuals
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with long-term care insurance policies, under certain
circumstances. OBRA 93 specifies a number of
additional requirements described below, and also
provides states with some flexibility in how they
administer their estate recovery programs. Later

in this chapter we discuss state uptake of the
flexibilities OBRA 93 provides.

TABLE 3-3. Legislative History of Medicaid Estate Recovery Requirements

Social Security Act Amendments of
1965 (P.L. 89-97)

States were permitted, but not required, to pursue recovery from
the estates of individuals age 65 or over.

States were permitted, but not required, to impose post-death
liens on a beneficiary’s property.

States were not permitted to impose pre-death liens on a
beneficiary’s property.

Tax Equity and Fiscal Responsibility Act
of 1982 (P.L. 97-248)

States were permitted, but not required, to impose pre-death
liens on a beneficiary’s property under certain circumstances.

Omnibus Budget Reconciliation Act of

Beneficiaries deemed permanently institutionalized are entitled to
a hearing to determine whether or not they are likely to ever return
home.

States were required to pursue recovery from the estates of three

1993 (P.L. 103-66)

categories of beneficiaries: (1) individuals who were expected

to be permanently institutionalized; (2) individuals who received
Medicaid when they were age 55 or older—when they received
certain services; and (3) individuals with long-term care insurance
policies under certain circumstances.

Medicare Improvements for Patients
and Providers Act of 2008 (P.L. 110-275)

Source: MACPAC, 2021, analysis of legislation.

For beneficiaries who received Medicaid when they
were age 55 or older, OBRA 93 specified that states
are required to seek recovery for amounts at least
equal to benefits paid on their behalf for nursing
facility services, HCBS, and related hospital and
prescription drug services (Table 3-4). (Related
hospital and prescription drug services are those
provided during a stay in a nursing facility or while
receiving HCBS.) States can also opt to seek
recovery for other benefits under their state plan,
except for assistance with Medicare cost sharing
provided to individuals dually enrolled in Medicare
and Medicaid.

Excluded Medicare cost sharing for individuals enrolled in
Medicare Savings Programs.

When benefits are covered under managed care,
states are required to seek recovery for some or

all of the premiums paid for individuals who would
have been subject to estate recovery under fee for
service (FFS)." If a state elects to pursue recovery
for all Medicaid services provided to beneficiaries
enrolled in managed care, they must pursue
recovery for the total capitation payment for the
period the beneficiary was enrolled in the plan (CMS
2020). If a state only pursues recovery for some
state plan services, they must pursue recovery for
the portion of the capitation payment attributed to
those services (CMS 2020). Unlike persons who
receive Medicaid on a FFS basis, for whom recovery
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would be limited to the actual cost of any services
used, recovery for persons enrolled in managed
care could encompass the full amount of capitation
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payments made on the beneficiary’s behalf,
regardless of service use.

TABLE 3-4. Benefit Categories for Which States Must Pursue Recovery

T

Nursing facility services
Mandatory

Home- and community-based services (HCBS)

Hospital and prescription drug services related to care in a nursing facility or HCBS

Optional

Any or all other items and services under the state plan (excluding Medicare cost sharing)

Source: MACPAC, 2021, analysis of the Social Security Act, as amended by the Omnibus Budget Reconciliation Act of 1993
(PL. 103-66) and the Medicare Improvements for Patients and Providers Act of 2008 (P.L. 110-275).

If a beneficiary has a surviving spouse, recovery
must be deferred until after the spouse’s death
(CMS 2020). States can also choose to exempt
such estates from recovery rather than pursue
them after the spouse’s death. States must also
exempt recovery if a beneficiary has a child who is
under age 21 or a child of any age who is blind or
has a disability. In addition, a home lien cannot be
enforced when it is occupied by a spouse, minor
child, child who is blind or has a disability, a sibling
of the deceased beneficiary who lived there for at
least one year prior to the beneficiary’s death, or

a son or daughter who resided in the home for at
least two years prior to the beneficiary’s admission
to an institution and provided care that delayed a
beneficiary’s placement in an institution (CMS 2020)."

OBRA 93 also required states to establish
procedures for waiving estate recovery
requirements due to hardships, based on criteria
established by the Secretary of the U.S. Department
of Health and Human Services (the Secretary).
Guidance from the Centers for Medicare & Medicaid
Services (CMS) provides examples of potential
hardships, but does not require states to use them.
These examples include: (1) if an estate is the sole
income-producing asset of survivors, such as a
family farm or other family business, and produces
limited income; (2) if it is a home of modest value—
defined as roughly half the average home value in
the county; or (3) other compelling circumstances

(CMS 2020). States are also required to designate

a cost-effectiveness threshold (i.e., the value of an
estate they deem cost effective to pursue relative to
the administrative cost of recovery).

OBRA 93 requires states to attempt to recover, at

a minimum, all property and assets that pass to
heirs under state probate laws; however, both the
definition of an estate and the priority of Medicaid's
claims against an estate’s other creditors vary by
state (ASPE 2005). In some cases, state Medicaid
programs might not recover any funds from an estate
if it is first depleted by other, higher priority creditors
(e.g., mortgages or unpaid tax bills) (ASPE 2005).

Rationale for Medicaid estate recovery
policy

Estate recovery can be considered a program
integrity strategy meant to ensure beneficiaries
contribute to the cost of their care when assets

are available for recovery after their death. This is
done by recouping funds from assets that were
previously unavailable to pay for a beneficiary's
care, such as home equity that was not counted
during the eligibility determination process.
Proponents of estate recovery argue that it ensures
that Medicaid funding is used for the most needy,
supplements Medicaid funding to pay for even
more needy individuals by replenishing funds spent,
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and is a good return on investment (OIG 1995,
Goldberg 1993, Rohlfes 1993). State officials have
also indicated that estate recovery allows states to
spend more on other aspects of Medicaid (Karp et
al. 2005). One of the states we surveyed noted that
estate recovery is an important source of funding,
reserves Medicaid for those with a true financial
need, and ensures that Medicaid is the payer of last
resort. An interviewee described estate recovery as
an important reminder of the cost of long-term care,
for which Medicaid is the nation’s largest payer.

Criticism of Medicaid estate recovery
policy

Critics of Medicaid’s estate recovery policy say that
it punishes low-income families and recovers little
(Corbett 2019). Medicaid beneficiaries generally
have few assets, particularly given that most
individuals must meet asset limits to qualify for
coverage of LTSS (CHCF 2014). As we heard in

our interviews with stakeholders, individuals with
greater awareness of estate recovery and resources
may protect their assets from estate recovery while
preserving Medicaid eligibility, allowing resources
to be passed on to their heirs. Stakeholders noted
that individuals with little income and few assets
besides a home, however, are less likely to be aware
of estate recovery or have the resources to obtain
an attorney. In addition, unless someone is able

to protect assets, Medicaid eligibility rules require
they impoverish themselves, except for assets that
are not counted toward eligibility, as noted above.
As aresult, the estates that actually get pursued

by states are usually modest in size. For heirs of
these modest estates, estate recovery may remove
a source of income or a residence which, if retained,
would protect the heirs from poverty or housing
insecurity. As multiple interviewees commented,
this contributes to generational poverty and wealth
inequality. The policy may also place an unequal
burden on people of color, compounding existing
wealth inequalities among racial and ethnic groups.
Finally, Medicaid estate recovery policies are unique
among federal programs. For example, many people
who use LTSS are dually eligible for Medicare and
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Medicaid, yet as one advocate noted, the federal
government does not pursue Medicare costs, which
can also be quite high (Corbett 2019).

Program Administration

Estate recovery administration is complex and
involves a number of steps to notify potential
Medicaid beneficiaries, assess and verify assets,
inform survivors of estate recovery claims, initiate
recovery through the probate process or other
means, and provide exceptions in the case of
potential hardships. State agencies can perform
these tasks or use third-party contractors to carry
out some of this work.

Providing public information and
meaningful notice

States are required to provide notice to Medicaid
applicants explaining the estate recovery policy.

A 2005 survey found that all responding states
provided notice at the time of application; a minority
of states also provided notice at other points

such as during eligibility redetermination or upon
admission to a certified facility. Those conducting
that survey found that the information provided to
beneficiaries lacked detail, raising questions about
how well applicants comprehended the notice
(Wood and Klem 2007).

Some states use websites, brochures, and toll-
free numbers to educate beneficiaries and their
representatives on estate recovery requirements.
For example, the District of Columbia has a fact
sheet on its website with information including
the definition of an estate and the procedure for
applying for a hardship waiver (DC DHCF 2015).
Kansas has a similar fact sheet, and Nebraska's
website has a brochure on estate recovery and
several related forms (NE DHHS 2020, KS DHE
2017). However, our stakeholder interviews suggest
that awareness of estate recovery remains low.
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Assessing an estate and verifying
assets

The definition of an estate is governed by state
probate law. OBRA 93 requires states to attempt to
recover, at a minimum, all property and assets that
pass to heirs under state probate law. Such laws
vary, however. For example, Florida law protects

the home from many estate claims (ASPE 2005). In
addition, states may broaden the definition of estate
to include assets that do not go through probate,
such as life insurance payouts (ASPE 2005). The
priority of creditors’ claims against an estate is

also established in state law; therefore, a Medicaid
program might not recover any funds from an
estate if the estate is first depleted by higher priority
creditors (ASPE 2005).

Upon application, states verify reported assets

for financial eligibility for LTSS, which can later be
used to identify assets for potential estate recovery
efforts. Early analyses of estate recovery programs
following enactment of OBRA 93 raised concerns
about states’ ability to verify certain types of assets,
particularly those held out of state (OIG 1995).

The DRA required states to establish electronic
asset verification systems (AVS) that enable data
exchange with financial institutions, including those
not reported by the applicant. These systems,
generally run by contracted vendors, establish
portals between state eligibility systems and

banks or other third-party systems with electronic
access to financial information (MACPAC 2020b).
As of October 2020, 41 states and the District of
Columbia were fully compliant with federal AVS
requirements (MACPAC 2020b)."s

The probate process, discussed later, may also
reveal additional assets following a beneficiary’s
death that were not discovered by the state at
the time of application, or were obtained after a
beneficiary’s eligibility was last determined.

Providing notices of pre-death liens

In 1982, TEFRA authorized states to impose pre
death liens on real property in circumstances for
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certain institutionalized beneficiaries. TEFRA liens
allow the state Medicaid program to declare its
claim on the property so that upon the beneficiary’s
death the lien must be settled. If the property is sold
during the beneficiary’s lifetime, any equity would be
considered to be part of a beneficiary’s assets for
eligibility purposes and could make them ineligible
for Medicaid until those assets are spent down.
TEFRA liens cannot be placed if a home is occupied
by a spouse, a child under age 21, a child of any age
who is blind or has a disability, or a sibling with an
equity interest who has resided in the home for at
least one year before the beneficiary was admitted
to an institution (CMS 2020).

TEFRA liens are the only type of lien allowed

before the death of the beneficiary, based on the
assumption that the beneficiary will not be returning
home (CMS 2020). Such beneficiaries are entitled to
a hearing to determine if they cannot be reasonably
expected to be discharged from an institution and
return home. If the beneficiary does return home,
the TEFRA lien must be dissolved (CMS 2020).

Determining a claim amount

For beneficiaries who received benefits through
FFS, states must calculate the costs of the services
provided to them. A key part of this calculation is
identifying which services are included, based on
whether the state pursues recovery for mandated
benefits only or additional benefits under the state
plan. In the next section of this chapter we describe
state variation in pursuit of optional benefits.

The calculation of a claim amount for states with
managed long-term services and supports (MLTSS)
programs is not as straightforward as it is for
states that provide LTSS through FFS. As of 2021,
25 states have implemented MLTSS programs,
which cover some or all LTSS benefits and shift
risk from the state to managed care organizations
(ADvancing States 2021, Figure 3B-1). If a state
elects to pursue recovery for all Medicaid services,
it must pursue recovery for the total capitation
payment for the period the beneficiary was enrolled
in Medicaid (CMS 2020). If a state only pursues
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recovery for some state plan services (e.g., LTSS
and related services), they must pursue recovery for
the portion of the capitation payment associated
with those services (CMS 2020).

Pursuing recovery for some or all of the capitation
payment can result in some estates being pursued
for a greater amount than was spent on the
beneficiary’s care; for those who used more care,
recovery may be less than what was spent on their
care. For example, the estate of an individual who
used only a few hours of HCBS per week that is
pursued for the full capitation payment would likely
pay back more than the amount spent on their care,
while the estate of someone who spent several
years in a nursing facility would repay a capitation
amount that is likely less than the amount actually
spent on their care. It may also be the case that an
individual is enrolled in an MLTSS plan but receives
no care. A letter sent to the Commission by a
group of stakeholders described a circumstance

in which the estate of an individual with a disability
was pursued for over $200,000 even though that
beneficiary had not received any care, as he had
also been covered through his parent’s insurance
plan (Carlson 2020).

A number of stakeholders we interviewed said that
they do not think people understand what MLTSS
capitation payments are, let alone how they affect
the estate recovery claim. These stakeholders

said that it is easier for people to understand
recovery claims that are derived from the direct
cost of care. Additionally, several stakeholders said
that recovering capitation payments can create
inequities, as amounts recovered from individuals
using few services will be more than was actually
spent on their care and vice versa.

One state we interviewed expressed interest in
pursuing recovery based on the actual cost of
care provided to beneficiaries rather than the
capitation payment, considering it a fairer method.
State officials have had some discussions with
CMS regarding whether this could be changed.
Federal officials told us they do not think they have
the statutory authority to allow states to pursue
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recovery based on the actual cost of care. They also
expressed some concern about whether moving

to pursue recovery based on the cost of care could
affect other policies based on capitation payments.

Providing notices of claims after death
for probate process

Upon a beneficiary’s death, there are two ways in
which states may provide notice of a claim on the
estate as part of the state probate process.

e States may provide notice immediately
following the beneficiary’s death, before the
opening of probate in court. This information
could be provided to available contacts,
including individuals listed in the Medicaid
file or the last known address. However, it
is uncertain if the notice would reach the
appropriate individuals affected if the probate
process has not yet started, and may be
difficult for heirs to understand such notices
without a lawyer or legal aid services (Wood
and Klem 2007).

o Alternatively, states may provide notice
following the opening of probate in court. At that
point, the notice should reach the appropriate
heirs as it will be sent to the court-appointed
executor or administrator. However, estates are
frequently not probated or there may be a long
time before probate is opened, which is why
states may choose to send notice immediately
following death (Wood and Klem 2007).

Pursuing direct collections

States can recover funds directly from nursing
facilities, bank accounts, and any trusts that were
approved by Medicaid during the application
process under conditions that, after death,
remaining proceeds would be turned over to the
state (Wood and Klem 2007). Collections from
nursing homes may include unspent personal needs
allowance funds. In cases of small estates, states
can sometimes pursue direct collection from banks
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using alternative processes to probate court (Wood
and Klem 2007).

Granting hardship exemptions

As noted earlier, states are required to establish
procedures for waiving estate recovery
requirements when they would cause undue
hardship, based on criteria established by the
Secretary. CMS does not, however, require states
to incorporate any of the examples outlined in

its guidance (CMS 2020). We describe variation
in state policies on hardship waivers in the next
section of this chapter.

Hardship waivers raise equity concerns. As one
elder law attorney stated, the ability to prove
hardship usually requires the help of a lawyer,
which not everyone can afford. This attorney also
noted that pursuing such waivers is often not a
priority for legal aid programs. Even with legal
representation, however, interviewees indicated
that an individual’s success in getting approval for
a hardship waiver depends upon state policies.
We spoke with elder law attorneys from five
different states, and only two indicated that the
assistance of an elder law attorney could improve
a person’s chance of obtaining a hardship waiver.
One stakeholder thought it could be beneficial

to set out more specific standards for hardship
waivers, while another wanted to see the minimum
standard in their state raised. Finally, although one
stakeholder who assists states with estate recovery
said information on hardship waivers is typically
included with materials sent to the representatives
of a beneficiary’s estate, many stakeholders said
that few people are aware of the option to apply for
a hardship waiver.

State Variation in Estate
Recovery Policies

As noted earlier, states retain some flexibility over
certain aspects of program administration such
as the benefits for which they pursue recovery,
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hardship waiver policies, and cost-effectiveness
thresholds. To gain insight into variation in state
policies, we reviewed Medicaid state plans found
on state and CMS websites or obtained from CMS,
capturing at least partial information for all 50
states and the District of Columbia. (Some state
plans were missing certain information.) Full results
of our review of information on liens, populations
included in estate recovery, services recovered, and
insurance treatment are in Appendix 3C.

Generally, we found that states tailor their estate
recovery programs, as no options were taken up by
every state, and hardship waiver policies and cost-
effectiveness thresholds varied substantially.

Liens

Most states do not place either pre- or post-death
liens on beneficiaries’ property that would allow
them to place a claim on the equity in a beneficiary's
property prior to its sale. TEFRA liens were the most
common lien type (26 of 51 states plans with this
information).

Recovery for additional benefits

Most states (36 of 51) seek recovery for additional
state plan services received when individuals were
age 55 or older. Of those 36 states, 31 indicated
that they pursue recovery for all state plan
services, while the other five pursue recovery for a
more limited set of services. For certain younger
individuals who are permanently institutionalized,
27 of 50 states recover for benefits provided to
beneficiaries beyond the costs of care in institutions
such as intermediate care facilities for individuals
with intellectual disabilities.

Estate recovery for the new adult group

In the 38 states and the District of Columbia that
have expanded Medicaid (including those where
implementation is underway), states may pursue
estate recovery for benefits beyond LTSS received
by individuals in the new adult group when they
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are age 55 or older. Earlier work by MACPAC found
that, in 2015, 24 expansion states (including the
District of Columbia) were recovering payments
for non-LTSS benefits, and 7 were not (MACPAC
2015). Although the number of expansion states
has increased since then, the number pursuing
such recoveries has declined. In our recent review
of state plans, we found that 20 expansion states
and the District of Columbia pursue recovery for
non-LTSS benefits for individuals who received
Medicaid at age 55 or older, and 18 states do not
(Appendix 3C).

Treatment of long-term care insurance

Most states (35 of 38) do not seek recovery or
adjustment if an individual has insurance through
the Long-Term Care (LTC) Partnership Program.
This program, available in all but 10 states as of
2014, is a joint Medicaid-private sector program
under which individuals pay premiums and then
can retain some assets and remain eligible for
Medicaid if they first deplete the insurance benefit
(AALTCI 2021). These programs were developed
to encourage the purchase of LTC insurance

by moderate-income individuals who might not
otherwise purchase these policies (CHCS et al.
2007). However, only a small number of states

(8 of 37) do not seek recovery from assets or
resources when beneficiaries hold other types of
LTC insurance.

Hardship waivers

Information on hardship waivers in state plans

is not standardized, so it is difficult to make
comparisons across states. Most states (36 of 48)
consider the sample criteria of whether the asset
is the sole income-producing asset of the heir (e.g.,
a family farm), with some states allowing for it to
be a substantial but not the only source of income.
Few states (8 of 48) consider waiving recovery for
a home of modest value, although some additional
states may have protected the home under different
circumstances or thresholds.
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States have also defined their own criteria for
granting hardship waivers. For example, Mississippi
will waive recovery if the assets in the estate are
less than $5,000 and there is no prepaid burial
contract or other money set aside for the burial of
the deceased beneficiary (MS DM 1995). A number
of states waive recovery if it would leave the heir at
risk of becoming eligible for public assistance.

Cost-effectiveness thresholds

State approaches to cost-effectiveness thresholds
also vary substantially, as states are only required
to have a standard and to provide some justification
for that standard. Cost-effectiveness standards
often consider the value of the estate, the claim
value, and the cost of administration. Of the states
we examined, 19 of 48 pursue any estate where the
amount of recovery exceeds the cost of pursuing
recovery or report having no minimum threshold
(Table 3C-3). Among the other 29 states, thresholds
of $100 or $500 were common. Georgia and

South Carolina had the highest cost-effectiveness
threshold at $25,000.

Estate Collections

Estate recovery recoups only a small fraction of
LTSS spending. Though recovery amounts may be
consequential for states, particularly when budgets
are tight, overall, the data do not indicate that the
program is having its intended effect. Recoveries
vary widely by states and reflect numerous factors,
such as cost-effectiveness thresholds, resources
for program administration, and state priorities.

Aggregate collections

In FY 2019, states collected approximately $733.4
million from beneficiary estates, as reported on
the CMS-64 expenditure reports that states file
with CMS (Appendix 3E). The five states with the
largest estate collections—Massachusetts, New
York, Pennsylvania, Ohio, and Wisconsin—account
for 38.5 percent of all recoveries in FY 2019.
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Two states, Delaware and Vermont, reported no
collections for FY 2016—2019. We do not have any
details on why these states reported no recoveries.

We sought to compare aggregate collections to
national Medicaid LTSS spending, although potential
claims may be less than total LTSS spending given
the variety of exemptions in federal law and state
policy. As a proportion of national Medicaid FFS
LTSS spending (managed care data is not reported
by service on the CMS-64), recoveries ranged from
0.53 to 0.62 percent during FYs 2015-2019. This is
consistent with reports published in the mid-2000s,
although amounts have grown in absolute dollars.
For example, an AARP study found that estate
recoveries were 0.61 percent of LTSS spending in
FY 2005 (Wood and Klem 2007). At the state level,
estate recovery as a proportion of Medicaid FFS
LTSS spending in FY 2019 varied, ranging from a
high of 14.49 percent in lowa to 0.02 percent in
Hawaii, Louisiana, and West Virginia. Only eight
states recovered more than 1.0 percent, while

28 states recovered less than 0.5 percent of what
was spent on FFS LTSS for Medicaid enrollees in
that year.

Although our data do not include capitation
payments made to MLTSS plans or the claims these
plans pay for LTSS, we expect that if such data
were available, estate recoveries as a proportion

of national and state LTSS spending would be

even lower.

State collections are affected by the size of claims,
size of beneficiary estates, variation in state policies
and administration of estate recovery programs,
and where Medicaid stands on the priority creditor
list. Research suggests that states do not recover
all they could—one study estimated states could
have collected 5.5 times more from 2002 to 2011
if all their efforts matched those states that were
most effective at estate recovery (Warshawsky
and Marchand 2017). However, the study did not
factor into its estimate factors such as differences
in state probate laws that might limit recoveries,

or the costs of program administration that would
accompany more aggressive collections.
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Number and size of recovered estates

Relatively little information is available on the
number and size of estates from which states have
sought recovery. The most detailed data available
are for FY 2003, when the national average recovery
amount per estate was $8,116, with recoveries
attempted from 3,242 estates for 42 states and the
District of Columbia for which data were available
(Karp et al. 2005).

Methodology. To gain more detail than available
from state reports to CMS on aggregate collections,
we developed a survey regarding the estate
collections; hardship waivers; and program
administration costs of states. We asked that states
provide us with this data for a three-year period.

We chose a sample of 15 states that represented a
range of aggregate collections and estate recovery
policies, and included states with and without
MLTSS. Ten states responded to our survey. Several
noted that they do not collect certain data (e.g.,
hardship waiver applications) or were unable to
provide customized reports. Thus, the examples
below are illustrative and are not completely
comparable.

Number and size of recovered estates. Among
the states responding to our survey, the number of
estates recovered and the average recovery amount,
which we calculated using the total recoveries and
number of recovered estates, ranged widely (Table
3-5). The average recovery amount ranged from
about $2,768 in Missouri to $71,556 in Alaska. In
general, states that recovered from fewer estates
had higher average recovery amounts, which

may be due to differences in cost-effectiveness
thresholds across states. For example, Alaska

has a cost-effectiveness threshold of $10,000 and
had a small number of collections and a higher
average recovery amount than others. (Even with

a minimum cost-effectiveness threshold, a state
may collect an amount below that level for several
reasons. For example, the remaining estate may
have been smaller than the claim or other estate
creditors may have a prior claim that reduces the
amount Medicaid is able to recover.) In contrast,
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states recovering from several thousand or more
estates each year tended to pursue recovery
from any estate where the recovery would exceed
the administrative costs or indicated there was
administrative discretion in determining which
estates to pursue.

funds from personal needs accounts held by
nursing facilities, which generally must return any
remaining funds to the state after a resident’s death,
no matter how small. They could also represent
estates that were depleted by higher priority
creditors. By contrast, several stakeholders told

us that large collection amounts could represent
assets held in special needs trusts, which allow
individuals with disabilities under 65 to draw down
funds for their benefit (e.g., education, supplemental
care not covered by Medicaid). However, after a
beneficiary dies, funds remaining in the trust must
be made available for recovery.

The survey results also demonstrated a wide
range of recovery amounts. Although we did not
ask states for details on any particular cases, our
interviews provided some potential explanations
for the wide variation in values. An estate recovery
contractor we spoke with suggested that minimal
recovery amounts (e.g., a few cents) could reflect

TABLE 3-5. Number and Size of Recovered Estates by Surveyed State
Recovery amount
Number

of estates Total
recovered recoveries Average

Number

of estates
pursued

Year

SFY 2018 = 240-480" 12 $858,674.69 $71,556.22 $2,029.00 $125,104.79
Alaska SFY 2019  240-480 8 235,257.47  29,40718 15,243.31 73,975.09
SFY 2020 240-480" 9 40813916  45,348.80 846.66  169,194.06
SFY 2018 1,132 176 2,449952.77  13920.19 013  145.420.48
Arizona SFY 2019 899 188 2,140,842.48  11,387.46 0.03  159,537.96
SFY 2020 4,008 185 2,905,233.23  15703.96 0.30  210,474.22
FFY 2017 1177 112 3,966,766.85  35,417.56 93791  232,230.82
Georgia FFY 2018 2,766 127 4,200,580.34  33,075.44 351.80  168,329.03
FFY 2019 2,988 108 3,970,013.82  36,759.39 90.00  132,644.30
SFY 2018 15,736 3,532 27,189,569.89 7,698.07 0.01  898,392.26
lowa SFY 2019 15,291 3,359 27,303,246.14 8,128.39 0.01 387,639.19
SFY 2020 16,279 3,397 25,321,637.73 745412 0.01  428,018.57
CY 2017 2,256 363 5,376,302.79  14,810.75 770.00 3,271,183.14
Maryland ~ CY 2018 2,545 456 7354,961.22  16,129.30 132.81  366,384.08
CY 2019 2,378 498 7723169.43  15,508.37 168.64  485,150.24
SFY 2018 1,2152 4,812 13,321,042.00 2,768.30 240  156,869.94
Missouri ~ SFY 2019 2,2012 4198 14,607,628.00 3,479.66 744  327,387.86
SFY 2020 2,3002 4772 15,580,521.00 3,264.99 310  144,849.63
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Recovery amount
Number
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Number
of estates | of estates Total

pursued | recovered recoveries Average Minimum Maximum
CY 2017 35,707 6,763 57,652,078.06 - 0.01 455,670.63
New York® ~ CY 2018 36,146 4,754 53,583,269.15 = 0.01 524,064.08
CY 2019 28,870 4,222 59,748,611.28 - 0.01 500,373.00
Oregon spe'\lc(i)%ed 10,568 4,227 32,700,000.00 7,735.98 0.01 395,000.00
CY 2017 - 1,169 21,845,632.00 18,687.45 - -
Tennessee  CY 2018 = 1,162 26,853,611.00 23,109.82 = =
CY 2019 - 910 27,692,950.00  30,431.81 - -
SFY 2018 7,596 5125 28,023,523.67 5,468.00 0.01 211,192.30
Wisconsin ~ SFY 2019 9,882 6,206 31,052,855.37 5,003.68 0.01 358,788.31
SFY 2020 8,406 6,005 31,690,799.72 5,277.40 0.01 181,540.70

Notes: SFY is state fiscal year. CY is calendar year.

- Dash indicates that the state did not answer this question or said the answer was unknown.

" Based on estimate of demands for notice filed each month.

2 Missouri indicated this only includes newly opened cases, so it is less than the total number of estates recovered that year.

3 Information provided on the number and size of estates excludes New York City, so we could not calculate an average recovery
amount. New York City is accounted for in total recoveries.

Source: MACPAC, 2021, survey on Medicaid estate recovery.

Hardship waivers. Nine of the 10 states that
responded to our survey provided information

on hardship waiver applications and the number
granted (Appendix 3F)."® These too vary widely
among states. The highest number of applications
received by a state in one year was 89 (lowa), and
the lowest number was four (Maryland). lowa also
had the highest number of waivers granted by a
state in one year (57), in a year when the state
recovered from 3,359 estates. Alaska and Missouri
reported granting no hardship waivers over a three-
year period, and Maryland and New York (New
York City excluded) reported approved hardship
waivers in the single digits in any given year.

Given what we heard from stakeholders regarding
hardship waivers, the numbers of hardship waiver
applications and approved waivers reported by
states suggest that beneficiaries are not aware of

the policy, and that it is difficult to complete such
applications without assistance.

Administration costs. Only five states provided
information on administrative costs. These ranged
from about $35,500 in a single year in Alaska

to approximately $3 million in one year in lowa
(Appendix 3F). Administrative costs were typically
under 12 percent of total recoveries. It is important
to note that states that use third-party contractors
for estate recovery administration may pay them on
a contingency fee basis. We did not ask states to
specify whether administrative costs included these
arrangements.
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Effects of Estate Recovery on
Seeking Medicaid Coverage

A criticism of estate recovery policies is that they
reduce access to Medicaid-covered LTSS. In our
stakeholder interviews, beneficiary advocates, elder
law attorneys, and state officials all commented
that some people choose to forego or delay
Medicaid LTSS for fear of estate recovery and losing
their home. As one interviewee noted, this can lead
to poor health outcomes.

Although stakeholders could not quantify how many
individuals are deterred from seeking Medicaid LTSS
due to estate recovery, prior research noted it as a
barrier to enrollment in Medicare Savings Programs
(MSPs), which provide assistance with Medicare
cost sharing (Nemore 2007, Sanchez 2007). As
such, the Medicare Improvements for Patients

and Providers Act of 2008 (MIPPA, P.L. 110-275)
barred estate recovery collections for premiums,
deductibles, and coinsurance made on behalf of
individuals participating in MSPs. In addition, as
noted earlier, estate recovery as a deterrent to
Medicaid enrollment was also raised as a concern
for the new adult group when the Commission last
explored this issue (MACPAC 2015, Schilling 2015,
Brown 2014). A number of states subsequently
eliminated estate recovery from populations that
they are not required to pursue (MACPAC 2015).

Although fear of estate recovery may deter some
individuals from seeking Medicaid LTSS, awareness
and understanding of estate recovery policies by
the general public and by Medicaid beneficiaries

is low. As noted previously, individuals may first
learn about estate recovery during the Medicaid
application process, as information is included

in the rights and responsibilities section of the
application. Two stakeholders, however, noted

that this can get lost in the fine print of long
applications, and questioned how many people
read or understand that information. Additionally,
interviewees noted that individuals who have
urgent needs for services may not have the time or
ability to consider estate recovery policies. Finally,
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one stakeholder pointed out that even though

a Medicaid beneficiary may be aware of estate
recovery, if they do not pass that information along
to the beneficiaries of their estate, it can come as a
shock to those individuals after the enrollee’s death.

Commission
Recommendations

As the Commission deliberated on estate recovery
we drew several conclusions. First, estate recovery
does not appear to be effective in recouping assets
from the estates of beneficiaries with substantial
means. Instead, the modest average recovery
amounts reported in our survey and comments
from stakeholder interviews suggest that states
primarily collect from estates of modest size.
Because wealthier beneficiaries have found ways
to protect assets so they can be passed on to

their heirs, current Medicaid estate recovery policy
places an unfair burden on beneficiaries with limited
means, whose heirs would likely receive substantial
protection from poverty or housing insecurity if
they were able to retain an estate of even modest
size. While seeking ways to correct this situation,
the Commission sought to introduce greater state
flexibility and ensure minimum federal protections
for beneficiaries and their heirs.

The Commission’s deliberations resulted in three
recommendations. Congress could take up these
recommendations independently of each other,

but if the first recommendation is adopted, then

the second two would only apply in states that
continue recovery. Below we share our rationale
and implications for these recommendations. We
also share estimates by the Congressional Budget
Office (CBO) of how these recommendations would
affect the federal deficit. As is typical for MACPAC
recommendations, CBO produced estimates within
specified ranges because the recommendations did
not include legislative language that would enable a
more detailed estimate.
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Recommendation 3.1

Congress should amend Section 1917(b)(1) of Title
XIX of the Social Security Act to make Medicaid
estate recovery optional for the populations and
services for which it is required under current law.

Rationale

Reverting estate recovery back to a state option
would give states increased flexibility, allowing
them to cease recovery if they determine the return
on their investment is low, while still permitting
states that find estate recovery useful to continue
the practice. This echoes a similar recommendation
the Commission made in 2019, when
recommending that Congress make the Medicaid
recovery audit contractor program optional given
its administrative burden relative to the amount of
recoveries (MACPAC 2019). Another concern about
current policy is that states may face a compliance
risk due to difficulties in recoveries that may not be
well understood by the U.S. Department of Health
and Human Services Office of Inspector General.
Making recovery optional would mitigate this risk.

A number of stakeholders supported making estate
recovery optional, noting that the current policy
does not affect beneficiaries with sizable resources
in their estates after their death and instead affects
beneficiaries with modest means. For heirs of those
beneficiaries, retention of an inherited home of
modest value could provide some protection from
poverty or housing instability.

During the Commission’s deliberations, a concern
was raised that allowing states to discontinue
estate recovery would essentially exempt all home
equity below the minimum home equity asset
standard (currently set at $603,000) used for
eligibility determination. Ultimately the Commission
decided that issues and concerns related to
eligibility determination should be taken up
separately from estate recovery.

Were Congress to take this step, we expect that
some states would opt out. Prior to OBRA 93, 22
states had estate recovery programs (0IG 1995).
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A few states were resistant to OBRA’'s mandate:
West Virginia lost a lawsuit against the federal
government on the matter, and Michigan began
estate recovery only after it faced a potential loss
of Medicaid funding (Corbett 2019, Smith 2012).
States most likely to opt out would be those with
lower collection amounts relative to other states

or those that only pursue recovery for mandated
benefits. For example, in FY 2019, eight states
recovered less than $500,000 each. (The national
average amount recovered per state was about
$14.4 million.) States choosing to continue estate
recovery would likely include those that have
recovered larger amounts in recent years, or those
whose home equity limits for LTSS eligibility are
higher than the federal minimum (KFF 2019). States
that view estate recovery as a program integrity tool
may also choose to maintain their programs.

Beneficiary advocates and officials from one state
were in favor of making estate recovery optional for
states, while the elder law attorneys we spoke with
favored eliminating the program altogether. All were
concerned about the current inequities of estate
recovery. In particular, the elder law attorneys we
spoke with acknowledged that although planning
for and assisting clients with estate recovery is part
of their business, they all supported eliminating the

policy.

Medicaid officials varied in their views. Although
estate recovery does not bring a lot of money back
to the state, one interviewee said the policy sends
an important message about the substantial cost
for LTSS and that Medicaid finances the majority
of the nation’s LTSS. One state official noted it
would be difficult to forego the revenue from estate
recovery, echoing comments received through our
state survey. Another expressed equity concerns
about estate recovery and would be interested in
discussing the issue with stakeholders if the policy
were made optional.

Implications

Federal spending. CBO estimates that this
recommendation would reduce estate recovery
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collections from state Medicaid programs, which
would increase federal spending on Medicaid.
Federal spending would increase by $50-250
million per year between 2022 and 2030, less than
$1 billion between 2021 and 2025, and $1-5 billion
between 2021 and 2030.

States. States that cease recovery would forgo
the revenue. Reductions in recovery would be
somewhat offset by reduced administrative costs.

Beneficiaries. If states cease recovery, some
individuals may seek Medicaid-covered LTSS who
would not have done so previously. In addition,

the inheritance of an estate of even modest size
could protect heirs from poverty. Given that estate
recovery likely only occurs for those without the
resources and awareness to avoid it through estate
planning, making it optional will help address equity
concerns we heard in our interviews.

Plans and providers. This policy change would have
no effect on providers and plans.

Recommendation 3.2

Congress should amend Section 1917 of Title XIX
of the Social Security Act to allow states providing
long-term services and supports under managed
care arrangements to pursue estate recovery based
on the cost of care when the cost of services

used by a beneficiary was less than the capitation
payment made to a managed care plan.

Rationale

Allowing states to pursue recovery for the actual
cost of care where it is less than the capitation
payment would avoid circumstances in which
individuals’ estates are pursued for more than

the cost of care that was provided to them.
Beneficiaries are likely unaware of the amount

of capitation paid on their behalf. Moreover, they
cannot change their behavior (e.g., by using fewer
services) to avoid having their estates recovered for
greater amounts, a strategy that would be possible
under fee-for-service arrangements. Even if a
Medicaid beneficiary over age 55 receives no care
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from their managed care plan, under current law, the
state still retains the right to pursue the beneficiary’s
estate for the entire cost of all capitation payments
paid to the plan by the state. This differs from other
federal programs for which there is no recovery.

For example, an individual could enroll in a zero-
dollar cost-sharing Medicare Advantage plan and
never receive care, but would not have their estate
pursued for capitation payments.

This approach would be more equitable and easier
for heirs to understand, and may remove a barrier
to enrollment for individuals who only need small
amounts of care. It would also give states greater
flexibility in administering their estate recovery
program. This recommendation would not allow
states to pursue care for more than the capitation
payment for individuals who had higher costs, so
beneficiary estates would never be worse off under
this recommendation.

Implications

Federal spending. CBO estimates that this
recommendation would reduce estate recovery
collections from state Medicaid programs, which
would increase federal spending on Medicaid.

CBO was unable to provide a specific estimate for
us as the fiscal effects of this recommendation
would depend on whether Congress makes estate
recovery optional, as it would apply to either all
states or just those that continue recovery. We
believe the effects would be modest given the data
provided by states on the size of recovered estates
under current policies.

States. States that opt to pursue recovery

based on the actual cost of care would see
decreased collections, as they would collect less
for beneficiaries for whom the cost of care is
lower than the premium. In addition, for those
beneficiaries, states would no longer be able to
collect the portion of the premium that pays for a
health plan’s risk and profit margins regardless of
beneficiaries’ costs of care.

Beneficiaries. This recommendation may remove a
barrier to care for individuals who only need small
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amounts of care, and would be easier to explain to
beneficiaries and their heirs. For beneficiaries who
used small amounts of care, a lower amount may
be pursued compared to current law.

Plans and providers. There should be little effect
on plans as many already submit to states the type
of information that would be needed for the state
to seek recovery based on the cost of care. There
would be no effect on providers.

Recommendation 3.3

Congress should amend Section 1917 of Title XIX
of the Social Security Act to direct the Secretary of
the U.S. Department of Health and Human Services
to set minimum standards for hardship waivers
under the Medicaid estate recovery program. States
should not be allowed to pursue recovery for: (1)
any asset that is the sole income-producing asset
of survivors; (2) homes of modest value; or (3)

any estate valued under a certain threshold. The
Secretary should continue to allow states to use
additional hardship waiver standards.

Rationale

Setting specific federal standards for hardship
waivers would address some concerns we heard
about how estate recovery perpetuates poverty,
and would provide more consistent treatment of
heirs across states. CMS could begin this process
by requiring states to follow the sample criteria

it currently describes (CMS 2020). For example,
current CMS guidance describes the loss of the
sole income-producing asset of survivors as a
potential hardship. Because it is likely that the
loss of the sole income source for heirs would be
a hardship regardless of their state of residence,
CMS could require all states to grant waivers in
these circumstances. In this case, waiving estate
recovery would have a clear effect on heirs’
economic stability. CMS also describes a potential
hardship as a claim against a home of modest
value, which the agency defines as roughly half the
average home value in the county. Requiring such
a waiver would establish the same policy across
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states while acknowledging that home values are
sensitive to local real estate markets. This would
also protect heirs for whom the retention of a family
home may reduce housing instability. Under this
recommendation, states could also continue to use
their own criteria that would exceed these minimum
standards.

Regarding the recommended estate minimum
threshold, during the discussion Commissioners
expressed support for protecting estates of some
modest value from estate recovery, even if no other
hardship criteria applied. Such a policy would help
alleviate an inequity in pursuing estate recovery

for people who use LTSS but not for those using
other services that may also be quite costly to the
program. In addition, other federal means-tested
programs (e.g., the Supplemental Nutritional
Assistance Program) do not have recovery
requirements. Finally, estate recovery is a regressive
form of program financing, particularly given federal
tax policies that provide substantial protection

for those with more assets. Having a minimum
threshold would not eliminate this concern but
would address concerns about the effects on those
with extremely modest means.

Only one state currently has a similar policy

to a minimum threshold; Georgia has a cost-
effectiveness threshold of $25,000 (higher than

all other states) and also waives the first $25,000

in value of larger estates. The Commission chose
not to recommend a specific level, noting that
Congress or the Secretary would be better suited

to determine the exact threshold. Our analysis of
HRS data on distribution of wealth among Medicaid
decedents could inform their decision making,
however. For example, based on the data obtained
from the analysis of the HRS, it was determined that
75 percent of Medicaid decedents had less than
$48,500 at the time of death.

Implications

Federal spending. CBO estimates that this
recommendation would reduce estate recovery
collections from state Medicaid programs and
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increase administrative costs, which would increase
federal spending on Medicaid. CBO was unable

to provide a specific estimate for us as the fiscal
effects of this recommendation would depend on
whether Congress makes estate recovery optional,
as it would apply to either all states or just those
that continue recovery. In addition, the costs would
depend on factors we are leaving to Congress or
the Secretary to determine, such as the estate value
threshold. We believe the effects would be modest
given the data states provided us on the size of
recovered estates under current policies.

States. States may see a reduction in revenue if
more estates qualify for hardship waivers.

Beneficiaries. If the minimum standards for
hardship waivers are increased, more beneficiaries
will likely qualify for exemptions. Standards would
also ensure that classes of assets, such as homes,
are treated the same across states, even if the value
of those assets varies. In addition, the inheritance
of an estate of even modest size could protect

heirs from poverty. These changes could also make
individuals more willing to seek care given the
removal of the recovery threat.

Plans and providers. This policy change would have
no effect on providers and plans.

Looking Ahead

Given the aging population and the high cost of
LTSS, Medicaid will continue to play a key role as
the nation’s largest payer for LTSS. The Commission
recognizes the growing financial pressures on

the LTSS system, and that one way of addressing
that pressure could be to explore mechanisms for
people with substantial means to fund their own
LTSS (e.g., private insurance) instead of seeking
Medicaid. As noted above, during the Commission’s
various discussions on estate recovery policy,

a concern was raised about potential abuses of
Medicaid planning activities that allow individuals to
shield assets to gain Medicaid eligibility. Given that
this is a wholly separate issue from estate recovery,
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the Commission agreed to defer further discussion
of that issue for now and explore later whether
there is a need for policy improvements related to
eligibility. MACPAC will continue to monitor LTSS
trends and proposals for LTSS financing reform,
and assess whether Medicaid eligibility rules need
updating to promote improved equity and access.

Endnotes

1 We conducted nine interviews with AARP, the Centers
for Medicare & Medicaid Services (CMS), estate recovery
contractor HMS, retired elder law attorney Jason Frank,
Justice in Aging, the National Academy of Elder Law
Attorneys, the National Association of Medicaid Directors,
and state officials from Oregon and Tennessee.

2 For other groups, including children, pregnant women,
parents, and adults without dependent children, states must
use modified adjusted gross income (MAGI) standards for
counting income and household size. These groups may not
be subject to an assets test for the purposes of Medicaid
eligibility.

3 The states with Section 209(b) programs are Connecticut,
Hawaii, lllinois, Minnesota, Missouri, New Hampshire, North
Dakota, and Virginia (MACPAC 2020a).

4 California is out of compliance and has not implemented
any of the provisions of the DRA (Carlson 2021, Miller 2015).
As such, the state exempts a person’s primary residence
when determining Medicaid eligibility (California Welfare and
Institutions Code § 14006).

5 Florida had the highest personal needs allowance in the
continental U.S. Alaska is an outlier with an allowance of
$1,396 per month in 2018 (KFF 2019).

6 States may set the maintenance needs allowance at

any level, as long as the deduction amount is based on a
reasonable assessment of needs and the state establishes
a maximum deduction amount that will not be exceeded for
any individual under the waiver (42 CFR 435.726).
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7 For 2021, the minimum monthly maintenance needs
allowance is $2,155 for all states except Alaska and Hawaii
and the maximum is $3,259.50. The community spouse
monthly housing allowance is $646.50 for all states except
Alaska and Hawaii. And the minimum community spouse
resource standard is $26,076 and the maximum is $130,380
(CMS 2021).

8 For community spouses with limited income, the
institutionalized spouse is allowed to transfer income
to the community spouse up to the maximum monthly
maintenance needs allowance set by the state.

9 When considering resources available to the community
spouse, the minimum allowed by federal law is the greater
of the minimum community spouse resource standard or
one-half the couple’s resources, up the maximum amount for
that year. All resources of the couple are combined, counted,
and split in half, regardless of which spouse has ownership
of the resources (Colello 2017).

0 States have the option of using the rate of private patient
nursing facilities in the community in which the individual

is institutionalized at time of application rather than the
statewide average monthly rate (§ 1917(c)(1)(E)(i)(Il) of the
Act). If a state chooses this option, it would be documented
in the state plan.

" Prior to the DRA, individuals could use the half-a-loaf
mechanism, which involved transferring a portion of their
assets and waiting out a penalty period before applying for
Medicaid coverage. The DRA, however, changed the start
date of the penalty period to the date of application, as
opposed to the date that the assets were gifted (GAO 2014).

2 Negative home equity includes housing debt such as
mortgages or home loans.

3 Under managed care, states make monthly capitation
payments on behalf of beneficiaries, whether or not the
beneficiary uses any services.

4 The child must be legally residing at the home and have
been there continuously since the beneficiary was admitted
to a medical institution.

5 States that do not comply within 12 months of approval
of a corrective action plan face a non-compliance penalty
outlined at Section 1903(i)(24).
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6 Qur results were consistent with a 2005 survey which
found that the most common factor states considered was
whether the estate was an income-producing asset that was
essential to the survivors' livelihood (Wood and Klem 2007).
The same survey also obtained information from states on
the percent of hardship waiver requests that were granted in
2005, and found that about 58 percent of hardship waivers
were granted. However, the number of hardship waivers
received by states varied widely, with an average of 41 but
with some states having fewer than 10 submitted.
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Commission Vote on Recommendations

In MACPAC'’s authorizing language in Section 1900 of the Social Security Act, Congress requires the
Commission to review Medicaid and CHIP policies and make recommendations related to those policies
to Congress, the Secretary of the U.S. Department of Health and Human Services, and the states in its
reports to Congress, which are due by March 15 and June 15 of each year. Each Commissioner must vote
on each recommendation, and the votes for each recommendation must be published in the reports. The
recommendations included in this report, and the corresponding voting record below, fulfills this mandate.

Per the Commission’s policies regarding conflicts of interest, the Commission’s conflict of interest
committee convened prior to the vote to review and discuss whether any conflicts existed relevant to

the recommendations on Medicaid estate recovery. It determined that, under the particularly, directly,
predictably, and significantly standard that governs its deliberations, no Commissioner has an interest that
presents a potential or actual conflict of interest.

The Commission voted on Recommendations 3.1, 3.2, and 3.3 on January 29, 2021.

Medicaid Estate Recovery

3.1 Congress should amend Section 1917(b)(1) of Title XIX of the Social Security Act to make Medicaid estate
recovery optional for the populations and services for which it is required under current law.

Yes: Bella, Barker, Brooks, Carter, Cerise, Davis, Douglas, George,
Gordon, Gorton, Milligan, Szilagyi, Weno 13 Yes
No: Burwell, Scanlon 2 e
) _ ] 2 Abstain
Abstain: Lampkin, Retchin

3.2 Congress should amend Section 1917 of Title XIX of the Social Security Act to allow states providing long
term services and supports under managed care arrangements to pursue estate recovery based on the cost
of care when the cost of services used by a beneficiary was less than the capitation payment made to a
managed care plan.

Yes: Bella, Barker, Brooks, Burwell, Carter, Cerise, Davis, Douglas,
George, Gordon, Gorton, Lampkin, Milligan, Retchin, 17 Yes
Scanlon, Szilagyi, Weno

3.3 Congress should amend Section 1917 of Title XIX of the Social Security Act to direct the Secretary of the
U.S. Department of Health and Human Services to set minimum standards for hardship waivers under the
Medicaid estate recovery program. States should not be allowed to pursue recovery for: (1) any asset that is
the sole income-producing asset of survivors; (2) homes of modest value; or (3) any estate valued under a
certain threshold. The Secretary should continue to allow states to use additional hardship waiver standards.

Yes: Bella, Barker, Brooks, Carter, Cerise, Davis, Douglas, George,
Gordon, Gorton, Lampkin, Milligan, Scanlon, Szilagyi, Weno 15 Yes
No: Burwell 1 No
) ) 1 Abstain
Abstain: Retchin
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APPENDIX 3B: States with Managed Long-Term
Services and Supports Programs

FIGURE 3B-1. State Adoption of Managed Long-Term Services and Supports Programs,
January 2021

No MLTSS Program

. MLTSS Program

B
GM gyt

,.h\

WA

MT

-

Note: MLTSS is managed long-term services and supports. MLTSS program(s) in each state may not cover all regions or
populations that use LTSS.

Source: MACPAC, 2021, analysis of ADvancing States 2021.
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TABLE 3C-3. Medicaid Estate Recovery Cost-Effectiveness Thresholds, 2020

m Cost-effectiveness threshold

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

District of
Columbia

Florida

A situation where the state determines that the amount to be recovered exceeds the cost of
recovery. Determined on a case-by-case basis.

The Department of Health and Social Services will pursue a claim only if it determines that
the potential recovery amount would result in twice the administrative and legal cost of
pursuing the claim, with a minimum pursuable net amount of $10,000. In assessing the
value of an estate, the department will consider all other claims against the estate having
precedence under state statute.

No initial cost threshold is applied and all potential cases are worked for recovery. However,
should an estate enter into litigation, a $5,700 litigation cost threshold has been established
which is applied at the point of litigation to determine whether it is cost effective to pursue
recovery.

Cost effectiveness will exist when the estimated amount to be recovered from an estate will
be greater than the estimated costs of recovery.

Because of the volume of cases and limited availability of resources, the Department

of Health Care Services has determined that it is not cost effective to pursue continued
collection or litigation after a claim/lien is filed if the potential net collection amount is
under $5,000. However, when the administrative costs to process a case and continue
recovery are very low, usually with cases handled by public administrators/guardians and
formal probates, the department may file and pursue continued collection or litigation for
any amount. Additionally, in certain circumstances when the debtor has excessive allowable
expenses or obligations or when the heir(s) lives out of state and is not responsive to
collection efforts, etc., the department may determine that it is not cost-effective to litigate
or otherwise pursue recoveries, even though the net assets are over the normal $5,000
threshold.

A $500 threshold for liens and estate claims was established in the original operating
procedures due to costs in maintaining low-dollar cases on active systems and the costs
associated with recovery activities due to lack of automation in Colorado's probate and tax
assessment systems.

The Financial Services Center (FSC) does not pursue recovery of a claim against a decedent
estate if it determines that the estate lacks sufficient resources to make recovery efforts
cost effective. If FSC determines that there are sufficient assets in the estate to allow a
recovery on behalf of the state of $100.00 or more, the FSC shall pursue recovery.

If there are no resources for burial and the total assets in the estate are less than $5,000,
then it is not considered cost effective to pursue because the state's probate law requires
that funeral expenses be paid first.

If there are resources for burial in the amount of $5,000 then it is considered cost effective
to pursue if there are assets in the estate.

Recovery shall be considered cost effective when the Medical Assistance Administration’s
claim is over $100. A total medical assistance payment of $100 or less is waived as not
cost effective since the court fee (from $15 to $50), standard probate fee (§65), the regular
probate fee ($28) and staff time to process the claim exceed the net proceeds to be
recovered.

Liquid assets: $100

Non-liquid assets: automobile (§1,000 minimum value); non-homestead real property
(350,000 equity)

[Additional considerations may apply during litigation as described in the state plan.]
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TABLE 3C-3. (continued)

m Cost-effectiveness threshold

Georgia

Hawaii

Idaho

Illinois

Indiana

lowa

Kansas

Kentucky

Louisiana

Maine
Maryland

Massachusetts

Estates valued under $25,000 are not subject to recovery.

To prevent substantial and unreasonable hardship, the Commissioner for the Department
of Community Health shall waive any claim against the first $25,000 of any estate subject
to an estate recovery claim for the deceased Medicaid member with a date of death on or
after July 1, 2018.

If a contractor is performing the recovery work, it is cost effective if the amount of the
recovery is sufficient to yield a contingency fee payment to the contractor which exceeds
its cost to recover the asset. If the state is performing the recovery, it is cost effective if the
amount of the recovery exceeds the administrative costs, legal fees, travel expenses and
other cost factors that may be involved.

Recovery shall be considered cost effective when the Department of Health and Welfare's
claim is five hundred dollars (§500) or more, or when the total assets subject to recovery are
$500 or more, excluding trust accounts or other bank accounts.

The State does not make a cost-effectiveness determination.

Recovery is not cost effective when the Office of Medicaid Policy and Planning (OMPP)
determines that attorneys' fees and other expenses of collection equal or exceed the
amount that OMPP expects to collect. If the agency determines that it is most cost effective
to compromise the State's claim, the compromise must be approved by the attorney general
and the governor.

The estate recovery unit attempts estate recovery on all estates for possible recovery; no
thresholds for cost effectiveness have been set.

The estimated costs involved in filing, pursuing and collecting the estate claim are less
than the total expected amount of recovery. These costs include, but are not limited to,
administrative costs, court costs, costs of litigation, travel costs, expert witness fees and
deposition expenses.

The administrative cost of recovering from the estate is more than the total date-of-death
value of the estate subject to recovery.

a. The administrative cost shall be comprised of the estimated financial equivalent of
agency staff time and resources required to recover the full claim in any individual case.

b. This administrative cost shall be compared to actual date of death value, less any
exemptions or limitations to recovery known at the time the estimate is made, including
any payments made to contractors who may perform the recovery function. If the cost is
equal or greater to the value subject to recovery, it shall be determined not cost effective to
pursue recovery.

c. Based upon a review of historical data regarding the average value of cases, including
extrapolated estimates of the expanded value of the estate under current rules, and the
staff time and resources involved in securing recovery, the agency has determined that it is
not cost effective to recover when the total date-of-death value of the estate is $10,000 or
less.

Recovery is deemed to be cost effective when the amount reasonably expected to be
recovered exceeds the cost of recovery by an amount equal to or greater than $1,000.

*

*

In determining cost-effectiveness, the state considers the costs and availability of resources,
the amount of its claim, the assets in the estate, and the likelihood of actual recovery.
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TABLE 3C-3. (continued)

m Cost-effectiveness threshold

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada
New

Hampshire

New Jersey

New Mexico

Potential recovery amount of the estate exceeds the cost of filing the claim or if the claim
amount is above a $1,000 threshold.

Cost effective for estate claim purposes means that the total amount of the claim that the
state is legally entitled to file, or the total amount the state is legally entitled to collect after
filing an estate claim is equal to or greater than the estimated costs for filing, pursuing, and
collecting the estate claim. In determining that recovery from an estate is not cost effective,
the costs to pursue the recovery are considered, including attorney time, travel, court fees,
fees for a personal representative, staff and technical support costs.

While the Division of Medicaid will attempt to recover all amounts that are not waived for
undue hardship, recovery is not deemed cost effective if the amount to be recovered is less
than $2,000 and protracted litigation is required to recover, or the value of the estate is less
than 25 percent of the recovery amount making Medicaid's potential recovery less than 25
percent of the recovery amount and protracted litigation will be required to recover. These
thresholds are based on the legal time and expense involved in pursuing recoveries through
the courts.

The state voluntarily defines cost effectiveness as: the cost of the collection will exceed the
amount of the claim. However, if a dispute exists, the estate's attorney or other interested
parties may raise any disputes, including cost-effectiveness, with the state's attorney over
the state's claim filed in probate. If the dispute cannot be resolved, the probate judge will
render a ruling in a scheduled probate hearing.

If a contractor is performing recovery work, it is a cost-effective case if the amount of
recovery is sufficient to yield a contingency fee payment to the contractor which exceeds its
cost to recover the asset. If the department is performing the recovery, it is a cost-effective
case if the amount of recovery exceeds the costs such as administrative, legal fees, travel
and the consideration of the factors listed in [other area of the state plan] above.

Recovery is not cost effective when the cost of collection would likely exceed the amount of
the Department of Health and Human Services’ claim.

Cost-effective recovery is accomplished when the amount recovered exceeds the
administrative (direct or indirect) expense associated with obtaining the recovery such as,
but not limited to, legal fees and expenses.

No claims are made against estates if the value of the estate is less than $200. Some case
by-case review occurs balancing complexity of issues with likelihood of recovery and the
amounts of the potential recovery.

The amount to be recovered is in excess of $500; and the gross estate is in excess of
$3,000. In the case of an individual who became deceased on or after April 1, 1995,
cost effectiveness shall be found to exist when the expense of the process of collection
of the Division of Medical Assistance and Health Services’ claim does not exceed the
amount likely to be collected. The term "expense" shall include but not necessarily be
limited to: division staff salary and benefits; salary and benefits of any ancillary staff, to
include the Department of Law and Public Safety, county welfare agencies, etc.; indirect
costs, including overhead; the costs of anticipated legal, quasi-legal, or administrative
proceedings; and any other incurred or anticipated costs that the division, in its sole
discretion, determines are likely to be incurred.

To be cost effective, the administrative cost of recovering from the estate shall be less than
the total date-of death value of the estate subject to recovery.
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TABLE 3C-3. (continued)

m Cost-effectiveness threshold

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Pennsylvania

Rhode Island

South Carolina

The social services districts are authorized to make judgments as to the cost effectiveness
of recoveries based upon their knowledge of the amount of recovery from each type of
recovery, and the costs of pursuing each type of recovery.

The gross assets in the estate prior to any disbursements, distributions, or any other
payments are below $5,000, or the amount of Medicaid payments subject to recovery is
less than $3,000. In either case, the state will waive estate recovery. A waiver based on
cost-effectiveness may be a conditional waiver and may specify that the waiver will cease if
additional assets are subsequently discovered that may be property of the estate. The state
has three years from the date of discovery to pursue any assets subsequently discovered.

North Dakota does not initiate recovery in instance in which the estimated costs of recovery
together with the estimated total of other claims with preference over the Medicaid claim
exceeds or nearly exceeds the assets in the decedent's estate.

Informal estate recovery is limited to estates that have a total asset value of no more than
$50,000, include no real property, and involve no person who could assert a hardship claim.
In such estates, North Dakota statues permit the Medicaid agency to act as the decedent's
"successor," and to collect the decedent's personal property by providing an affidavit to
anyone in possession of that property. The primary sources of informal collections are
bank accounts in very small estates. More rarely, motor vehicles or other valuable personal
property may be collected and liquidated.

The state does not perform a cost-effectiveness test or place any predetermined dollar
thresholds or real property value thresholds below which recovery is not attempted.

*

Each estate administrator has the authority to determine if an estate will be pursued for
collection based on the likelihood of recovering the value of the claim as it compares to the
cost of collection.

The Department of Human Services does not seek to collect from estates with a gross
value of $2,400 or less, unless there is no heir. For estates with a gross value of $2,400 or
more, cost effectiveness is determined based on the factual circumstances of each case.

If probate assets exceed $3,000 at the time of last recertification or if they include real
estate, then recovery efforts are initiated upon notification of death.

If the value of the estate is determined (by receipt of affidavit) to be less than $25,000, the
department will not file a claim. The assets of the estate must be $25,000 or more and the
claims paid by Medicaid must be $500 or more. If the net assets of the estate are less than
$4,000 after the payment of all priority expenses, then the department will withdraw its claim.

The state may settle its claim for a lesser amount if the state determines that it would be
more cost effective and in the best interest of the state to do so than to continue to pursue
collection of the full amount of the claim. Criteria to be considered in determining cost
effectiveness may include the probability of collecting a larger amount, staff time, cost
incurred, legal expense and length of time required to collect.
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TABLE 3C-3. (continued)

m Cost-effectiveness threshold

South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Cost effectiveness exists if the quotient is greater than one when the amount recovered is

divided by the cost of recovery. The average cost of initiating recovery in an uncomplicated
recovery case is used as the cost of recovery in determining whether recovery will be cost

effective. Because the cost of recovery is subject to periodic fluctuations in personnel and
postage costs, no specific dollar threshold is used.

However, a recovery of less than $100 is waived as not cost effective. Other guidelines the
state uses to determine cost effectiveness are:

(a) Because the costs of estate administration can deplete an estate valued at $3,000 or
less, the state evaluates each such case individually to determine cost effectiveness; and

(b) After consultation with counsel, the state evaluates individually any claims rejected or
disallowed in circuit court to determine if initiating further legal action is cost effective.

Collection of any estate recovery claim is presumed to be cost effective. Estate recovery
claims are pursued through the probate court and are classified as third priority claims.
After payment of the first priority claims (administrative costs) and second priority claims
(funeral expenses), TennCare receives the balance of the value of the estate recovery
claim. Any remaining value of the estate after payment of the estate recovery claim is then
disbursed in accordance with Tennessee probate law.

Recovery will not be cost effective when the value of the estate is $10,000 or less, or the
cost involved in the sale of the property would be equal to or greater than the value of the
property.

On average, a funeral in Texas costs approximately $10,000. This is just one of six classes
of claims under Texas Probate Code that precede estate recovery. Others include estate
preservation, safekeeping and management; tax liens and second mortgages; and state
taxes, penalties and interests thereon. Given the precedence of these claims and their
potential costs the state would incur administrative costs for estates valued at $10,000 or
less, but have little chance of regaining those costs.

The state employs the following procedures to waive estate recovery when recovery is not
cost effective: Expenses and claims having priority to the state's claim are subtracted from
the assets in the estate to determine if enough recoverable assets remain in the estate

to make recovery cost effective. Where expenses having priority leaves less than $500 in
recoverable assets, the investigator waives estate recovery.

Recovery is considered cost effective in cases where the estate includes liquid resources,
such as cash, bank accounts, stocks, bonds, certificates of deposit, IRAs, or real property.
There is no minimum threshold, excepted that described in #5.

5. Recovery is waived when it would cause undue hardship (see above). Recovery is waived
as being not cost effective in cases where the estate consists only of personal property,
such as home furnishings, apparel, personal effects and household goods, which do not
exceed $2,000 in value, based on information filed with the probate court.

*

A total medical assistance payment of $100 or less is waived as not cost effective.
Guidelines used to establish the cost effectiveness of other cases follow:

Because the costs of estate administration may deplete an estate valued at $3,000 or less,
each such case is evaluated individually to determine cost effectiveness.

After consultation with the attorney general’s office, claims rejected (disallowed) in probate
court are evaluated individually to determine if initiating legal action is cost effective.

The value of the estate must exceed $5,000 at the time the estate is admitted to probate.
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TABLE 3C-3. (continued)

m Cost-effectiveness threshold

Wisconsin

Wyoming

Claims and liens are adjusted and settled to obtain the fullest amount practicable.

Generally, the state will file a claim in a court-supervised estate when the amount of the
claim exceeds $100. In the case of assets transferred without court supervision, the state
generally will file a claim against the estate when both the claim amount and the amount of
assets in the estate exceed $50. The state will act to recover from nursing home personal
accounts when both the claim amount and the asset amount exceed $10. Experience has
shown that recovery is cost effective at these thresholds in most instances.

Estates under $50,000 may be settled by affidavit without court supervision. To achieve
cost effectiveness in recoveries from these small sum estates, the state prorates the
amounts recovered for the various programs by standard fixed formulas. These formulas
are based on the amount of benefits paid by each program in relation to the amount of
reported assets of the estate.

The determination by the Department of Health that the expected expenses of a recovery,
including, but not limited to, administrative costs, attorneys' fees, court costs, costs of
litigation, travel costs, expert witness fees and deposition expenses, are less than the
expected amount of the recovery.

Notes: Text is verbatim from state plan, with minor style changes.

* Asterisk indicates this information was missing from the copy of the state plan we reviewed.

Source: MACPAC, 2021, review of state plans and survey on Medicaid estate recovery.

116

March 2021



Chater 3 APPENDIX 30 @I) MACPAC

APPENDIX 3D: Medicaid Expansion and Pursuit
of Benefits Other Than Long-Term Services and
Supports

FIGURE 3D-1. States That Have Expanded Medicaid and Pursue Estate Recovery for Benefits
Other Than LTSS, January 2021

. Expanded: do not . Expanded: pursue . Have not expanded: . Have not expanded:
pursue recovery for recovery for do not pursue pursue recovery for
non-LTSS benefits non-LTSS benefits recovery for non-LTSS benefits

non-LTSS benefits

Notes: LTSS is long-term services and supports. Oregon pursues estate recovery for non-LTSS benefits, but only when LTSS
services were also received by a beneficiary.

Source: MACPAC, 2021, review of state plans and KFF 2021.
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APPENDIX 3F: MACPAC e e P caons) orere inable
Estate Recovery Survey

Results Hardship Waivers

We chose a sample of 15 states that represented a Nine states were able to provide information on
range of aggregate collections and estate recovery hardship waiver applications and the number
policies, and included states with and without granted. Two states reported receiving no hardship
MLTSS. Ten states responded. Several responding waiver applications.

states noted that they do not collect certain data

TABLE 3F-1. Estate Recovery Hardship Waivers Granted

Hardship waiver Hardship waivers Percentage of hardship
Year applications granted applications granted
0 0 -

SFY 2018
Alaska SFY 2019 0 0 =
SFY 2020 0 0 -
SFY 2018 34 29 85.3%
Arizona SFY 2019 24 21 87.5
SFY 2020 21 17 81.0
FFY 2017 15 7 46.7
Georgia FFY 2018 28 10 35.7
FFY 2019 23 17 739
SFY 2018 46 43 93.5
lowa SFY 2019 60 57 95.0
SFY 2020 35 32 91.4
CY 2017 6 4 66.7
Maryland CY 2018 4 1 25.0
CY 2019 5 2 40.0
SFY 2018 0 0 -
Missouri SFY 2019 0 0 -
SFY 2020 0 0 =
CY 2017 6 3 50.0
New York CY 2018 10 3 30.0
CY 2019 14 4 28.6
Oregon Not specified 27 = =
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TABLE 3F-1. (continued)

Hardship waiver Hardship waivers Percentage of hardship
Year applications granted applications granted
89 28

SFY 2018 31.5
Wisconsin SFY 2019 76 41 53.9
SFY 2020 81 41 50.6

Notes: SFY is state fiscal year. FFY is federal fiscal year. CY is calendar year.
- Dash indicates that the state did not answer this question, said it was unknown, or question is not applicable.

Source: MACPAC, 2021, survey on Medicaid estate recovery.

Program Administration Costs

Five states provided information on administrative
costs, which were typically less than 12 percent
of total recoveries for each fiscal year. States that
use third-party contractors for estate recovery

administration may pay them on a contingency fee
basis. We did not ask states to specify whether
administrative costs included these arrangements.

TABLE 3F-2. Estate Recovery Program Administration Costs

Administration costs

Program as percentage of total
Year administration costs Total recoveries recoveries
SFY 2018 $39,905.93 $858,674.69 4.6%
Alaska SFY 2019 52,311.11 235,257.47 22.2
SFY 2020 35,525.89 408,139.16 8.7
FFY 2017 450,228.04 3,966,766.95 11.3
Georgia FFY 2018 476,765.87 4,200,580.34 1.4
FFY 2019 450,596.57 3,970,013.82 11.4
SFY 2018 2,311,113.44 7,189,569.89 321
lowa SFY 2019 3,003,357.08 27,303,246.14 11.0
SFY 2020 2,785,380.15 25,321,637.73 11.0
SFY 2018 571,304.14 13,321,042.00 4.3
Missouri SFY 2019 571,304.14 14,607,628.00 39
SFY 2020 571,304.14 15,580,521.00 3.7
Oregon Not specified 2,500,000.00 32,700,000.00 7.6
Notes: SFY is state fiscal year. FFY is federal fiscal year.
Source: MACPAC, 2021, survey on Medicaid estate recovery.
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