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About MACPAC

The Medicaid and CHIP Payment and Access Commission (MACPAC) is a non-partisan legislative branch
agency that provides policy and data analysis and makes recommendations to Congress, the Secretary

of the U.S. Department of Health and Human Services, and the states on a wide array of issues affecting
Medicaid and the State Children’s Health Insurance Program (CHIP). The U.S. Comptroller General appoints
MACPAC’s 17 commissioners, who come from diverse regions across the United States and bring broad
expertise and a wide range of perspectives on Medicaid and CHIP.

MACPAC serves as an independent source of information on Medicaid and CHIP, publishing issue

briefs and data reports throughout the year to support policy analysis and program accountability.

The Commission’s authorizing statute, Section 1900 of the Social Security Act, outlines a number of areas
for analysis, including:

e payment;

« eligibility;

¢ enrollment and retention;

e coverage;

* access to care;

e quality of care; and

« the programs’ interaction with Medicare and the health care system generally.

MACPAC’s authorizing statute also requires the Commission to submit reports to Congress by March 15
and June 15 of each year. In carrying out its work, the Commission holds public meetings and regularly
consults with state officials, congressional and executive branch staff, beneficiaries, health care providers,
researchers, and policy experts.



Introduction

The statutes governing Medicaid and CHIP—Titles XIX and XXI of the Social Security Act (the Act)—have
evolved in the years since their enactment as Congress has added, rescinded, or amended provisions. The
statutes are complex and can be challenging to navigate. MACPAC has annotated the Medicaid and CHIP
statutes to provide an informal resource that we hope will assist users in identifying and understanding
selected provisions.

MACPAC’s annotations are overlaid on the March 30, 2023 versions of Titles XIX and XXI of the Act
published by the Office of the House Legislative Counsel. To the best of our knowledge, these were the

most up-to-date versions available at the time we developed this document. Annotations identify the specific
provision referenced (e.g., a subsection or a paragraph) and, to the extent possible, are placed adjacent to it.
We provide a list of acronyms and abbreviations used in the annotations and their definitions in Table 1, and
a list of public laws we cite in the annotations in Table 2.

MACPAC’s annotations are neither a formal legal opinion nor an official interpretation of the law and should
not be construed as such. Moreover, our annotations are not exhaustive; as Congress makes future changes
to the Medicaid or CHIP statutes, they may become outdated. In addition, this document does not address
statutory provisions outside of the Act or federal regulations pertinent to Medicaid or CHIP. For assistance in
identifying specific Medicaid provisions in statute, regulations, and state plans, please refer to the MACPAC
Reference Guide to Federal Medicaid Statute and Regulations.

We would like to thank Ed Grossman, former deputy legislative counsel for the U.S. House of
Representatives, for his assistance in editing and verifying these annotations.
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TABLE 1. Acronyms and Abbreviations

AABD
ABP
ACIP
AFDC
AMP
BCCP
CARTS
CBO
CDC
CFC
CFR
CHIP
CMMI
CMS
CPE
DME
DHRM
DSH
DUR
E-FMAP
EAP
EHB
EHR
EPSDT
ESI
FOA
FFP
FFS
FMAP
FPL
FQHC
FUL
FY
GAO
HCBS
HHS
HIPP
HOA

Assistance to the Aged, Blind, or Disabled
alternative benefit plan

Advisory Committee on Immunization Practices
Aid to Families with Dependent Children
average manufacturer price

Breast and Cervical Cancer Program

CHIP Annual Reporting Template System
Congressional Budget Office

Centers for Disease Control and Prevention
Community First Choice

Code of Federal Regulations

State Children’s Health Insurance Program
Center for Medicare and Medicaid Innovation
Centers for Medicare & Medicaid Services
certified public expenditure

durable medical equipment

disproportionate share hospital health reform methodology
disproportionate share hospital

drug utilization review

enhanced federal medical assistance percentage
enhanced allotment plan

essential health benefits

electronic health record

early and periodic screening, diagnostic, and treatment
employer-sponsored insurance

Family Opportunity Act

federal financial participation

fee for service

federal medical assistance percentage

federal poverty level

federally qualified health center

federal upper limit

fiscal year

Government Accountability Office

home- and community-based services

U.S. Department of Health and Human Services
Health Insurance Premium Program

Health Opportunity Account
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TABLE 1. (continued)
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HSI
ID/DD
ICF-1ID
ICF-MR
IEVS
IGT
IHS
IMD
LIUR
LTSS
MACPAC
MAGI
MAT
MCAC
MCO
MDS
MEQC
MFCU
MH
MIF
MIUR
MLR
MMIS
MOE
MSP
NEMT
NF
PACE
PASRR
PCCM
PCP
PDL
PERM
PNA
QDWI
Ql
QwmB
RAC

health services initiatives

intellectual and developmental disabilities
intermediate care facility for individuals with intellectual disabilities
intermediate care facility for the mentally retarded
Income Eligibility Verification System
intergovernmental transfer

Indian Health Service

institutions for mental diseases

low-income utilization rate

long-term services and supports

Medicaid and CHIP Payment and Access Commission
modified adjusted gross income
medication-assisted treatment

medical care advisory committee

managed care organization

minimum data set

Medicaid eligibility quality control

Medicaid Fraud Control Unit

mental health

Medicaid Improvement Fund

Medicaid inpatient utilization rate

medical loss ratio

Medicaid Management Information System
maintenance of effort

Medicare Savings Program

non-emergency medical transportation
nursing facility

Program of All-Inclusive Care for the Elderly
preadmission screening and resident review
primary care case management

primary care provider

preferred drug list

payment error rate measurement

personal needs allowance

qualified disabled and working individual
qualifying individual

qualified Medicare beneficiary

recovery audit contractor

Report to Congress on Medicaid and CHIP \Y
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TABLE 1. (continued)

RHC
SAMHSA
SLMB
SPA
SSA

SSI

SuD
TANF
B

TMA
TPL
TWWIIA
UPL
usC
VFC
WIC

rural health clinic

Substance Abuse and Mental Health Services Administration

specified low-income Medicare beneficiary
state plan amendment

Social Security Administration
Supplemental Security Income

substance use disorder

Temporary Assistance for Needy Families
tuberculosis

transitional medical assistance

third-party liability

Ticket to Work and Work Incentives Improvement Act
upper payment limit

United States Code

Vaccines for Children

Women, Infants, and Children

Vi
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TABLE 2. Selected Public Laws Affecting Medicaid, Listed Chronologically

OBRA 1981
TEFRA 1982
COBRA
BBA 1997
BBA 2018
BBRA

BIPA

DRA 2005
CHIPRA 2009

ARRA

ACA

MACRA

21st Century Cures Act
P.L. 115-120

BBA 2018
SUPPORT Act

FFCRA

Medicaid Extenders
Act of 2019

P.L.
P.L.
P.L.
P
P.L.
P.L.

P.L.

P
P.L.

P
P.L.
P.L.
P.L.
P

P.L.
P.L.

P.L.
P.L.

97-35
97-248
99-272
105-33
115-123
106-113

106-554

109-171
111-3

111-5
111-148
114-10
114-255
115-120

115-123
115-271

116-127
116-3

Omnibus Budget Reconciliation Act of 1981

Tax Equity and Fiscal Responsibility Act of 1982
Consolidated Omnibus Budget Reconciliation of 1985
Balanced Budget Act of 1997

Bipartisan Budget Act of 2018

Medicare, Medicaid, and SCHIP Balanced Budget
Refinement Act of 1999 (Appendix F, as enacted into
law by § 1000(a)(6))

Medicare, Medicaid and SCHIP Benefits Improvement
and Protection Act of 2000 (as enacted into law by
section 1(a)(6))

Deficit Reduction Act of 2005

Children’s Health Insurance Program Reauthorization
Act of 2009

American Recovery and Reinvestment Act of 2009
Patient Protection and Affordable Care Act
Medicare Access and CHIP Reauthorization Act
21st Century Cures Act

Fourth Continuing Appropriations for Fiscal Year
2018, Federal Register Printing Savings, Healthy Kids,
Health-Related Taxes, and Budgetary Effects
Bipartisan Budget Act of 2018

Substance-Use Disorder Prevention that Promotes
Opioid Recovery and Treatment for Patients and
Communities Act

Families First Coronavirus Response Act

Medicaid Extenders Act of 2019

Report to Congress on Medicaid and CHIP
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SOCIAL SECURITY ACT
[Chapter 531 of the 74th Congress, approved August 14, 1935, 49
Stat. 620.]

[As Amended Through P.L. 117-328, Enacted December 29, 2022]

[Currency: This publication is a compilation of the text of title XIX of Chapter 531
of the 74th Congress. It was last amended by the public law listed in the As
Amended Through note above and below at the bottom of each page of the pdf
version and reflects current law through the date of the enactment of the public
law listed at https://www.govinfo.gov/app/collection/comps/]

[Note: While this publication does not represent an official version of any Federal
statute, substantial efforts have been made to ensure the accuracy of its contents.
The official version of Federal law is found in the United States Statutes at Large
and in the United States Code. The legal effect to be given to the Statutes at
Large and the United States Code is established by statute (1 U.S.C. 112, 204).]1

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSISTANCE
PROGRAMS

TABLE OF CONTENTS OF TITLE !

Sec. 1900. Medicaid and CHIP Payment and Access Commission.

Sec. 1901. Appropriation.

Sec. 1902. State plans for medical assistance.

Sec. 1903. Payment to States.

Sec. 1904. Operation of State plans.

Sec. 1905. Definitions.

Sec. 1906. Enrollment of individuals under group health plans.

Sec. 1906A. Premium assistance option for children.

Sec. 1907. Observance of religious beliefs.

Sec. 1908. State programs for licensing of administrators of nursing homes.

Sec. 1908A. Required laws relating to medical child support.

Sec. 1909. State false claims act requirements for increased state share of recov-
eries.

Sec. 1910. Certification and approval of rural health clinics and intermediate care
facilities for the mentally retarded.

Sec. 1911. Indian Health Service facilities.

Sec. 1912. Assignment of rights of payment.

Sec. 1913. Hospital providers of nursing facility services.

Sec. 1914. Witlhholding of Federal share of payments for certain medicare pro-
viders.

Sec. 1915. Provisions respecting inapplicability and waiver of certain requirements
of this title.

Sec. 1916. Ushe of enrollment fees, premiums, deductions, cost sharing, and similar
charges.

Sec. 1916A. State option for alternative premiums and cost sharing.

Sec. 1917. Liens, adjustments and recoveries, and transfers of assets.

Sec. 1918. Apphcatmn of provisions of title i relating to subpoenas.

Sec. 1919. Requirements for nursing facilities.

Sec. 1920. Presumptive eligibility for pregnant women.

Sec. 1920A. Presumptive eligibility for children.

Sec. 1920B. Presumptive eligibility for certain breast or cervical cancer patients.

Sec. 1920C. Presumptive eligibility for family planning services.

1This table of contents does not appear in the law.
1
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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Sec. 1921. Information concerning sanctions taken by State licensing authorities
against health care practitioners and providers.

Sec. 1922. Correction and reduction plans for intermediate care facilities for the
mentally retarded.

Sec. 1923. Adjustment in payment for inpatient hospital services furnished by dis-
proportionate share hospitals.

Sec. 1924. Treatment of income and resources for certain institutionalized spouses.

Sec. 1925. Extension of eligibility for medical assistance.

[Sec. 1926. Repealed.]

Sec. 1927. Payment for covered outpatient drugs.

Sec. 1928. Program for distribution of pediatric vaccines.

Sec. 1929. Home and community care for functionally disabled elderly individuals.

Sec. 1930. Community supported living arrangements services.

Sec. 1931. Assuring coverage for certain low-income families.

Sec. 1932. Provisions relating to managed care.

Sec. 1933. State coverage of medicare cost-sharing for additional low-income medi-
care beneficiaries.

Sec. 1934. Program of all-inclusive care for the elderly (PACE).

Sec. 1935. Special provisions relating to medicare prescription drug benefit.

Sec. 1936. Medicaid integrity program.

Sec. 1937. State flexibility in benefit packages.

Sec. 1938. Health opportunity accounts.

Sec. 1939. References to laws directly affecting medicaid program.

Sec. 1940. Asset verification through access to information held by financial institu-
tions.

Sec. 1941. Medicaid Improvement Fund.

Sec. 1942. Authorization to receive relevant information.

Sec. 1943. Enrollment simplification and coordination with state health insurance
exchanges.

Sec. 1945. State option to provide coordinated care through a health home for indi-
viduals with chronic conditions.

Sec. 1946. Addressing health care disparities.

Sec. 1947. State option to provide qualifying community-based mobile crisis inter-
vention services.

MEDICAID AND CHIP PAYMENT AND ACCESS COMMISSION

Sec. 1900. [42 U.S.C. 13961 (a) ESTABLISHMENT.—There is
hereby established the Medicaid and CHIP Payment and Access
Commission (in this section referred to as “MACPAC”).

(b) DUTIES.—

(1) REVIEW OF ACCESS POLICIES FOR ALL STATES AND AN-

NUAL REPORTS.—MACPAC shall—

(A) review policies of the Medicaid program estab-
lished under this title (in this section referred to as “Med-
icaid”) and the State Children’s Health Insurance Program
established under title XXI (in this section referred to as
“CHIP”) affecting access to covered items and services, in-
cluding topics described in paragraph (2);

(B) make recommendations to Congress, the Secretary,
and States concerning such access policies;

(C) by not later than March 15 of each year (beginning
with 2010), submit a report to Congress containing the re-
sults of such reviews and MACPAC’s recommendations
concerning such policies; and

(D) by not later than June 15 of each year (beginning
with 2010), submit a report to Congress containing an ex-
amination of issues affecting Medicaid and CHIP, includ-
ing the implications of changes in health care delivery in
the United States and in the market for health care serv-
ices on such programs.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(2) SPECIFIC TOPICS TO BE REVIEWED.—Specifically,

MACPAC shall review and assess the following:

(A) MEDICAID AND CHIP PAYMENT POLICIES.—Payment
policies under Medicaid and CHIP, including—

(i) the factors affecting expenditures for the effi-
cient provision of items and services in different sec-
tors, including the process for updating payments to
medical, dental, and health professionals, hospitals,
residential and long-term care providers, providers of
home and community based services, Federally-quali-
fied health centers and rural health clinics, managed
care entities, and providers of other covered items and
services;

(ii) payment methodologies; and

(iii) the relationship of such factors and meth-
odologies to access and quality of care for Medicaid
and CHIP beneficiaries (including how such factors
and methodologies enable such beneficiaries to obtain
the services for which they are eligible, affect provider
supply, and affect providers that serve a dispropor-
tionate share of low-income and other vulnerable pop-
ulations).

(B) ELIGIBILITY POLICIES.—Medicaid and CHIP eligi-
bility policies, including a determination of the degree to
which Federal and State policies provide health care cov-
erage to needy populations.

(C) ENROLLMENT AND RETENTION PROCESSES.—Med-
icaid and CHIP enrollment and retention processes, includ-
ing a determination of the degree to which Federal and
State policies encourage the enrollment of individuals who
are eligible for such programs and screen out individuals
who are ineligible, while minimizing the share of program
expenses devoted to such processes.

(D) COVERAGE POLICIES.—Medicaid and CHIP benefit
and coverage policies, including a determination of the de-
gree to which Federal and State policies provide access to
the services enrollees require to improve and maintain
their health and functional status.

(E) QUALITY OF CARE.—Medicaid and CHIP policies as
they relate to the quality of care provided under those pro-
grams, including a determination of the degree to which
Federal and State policies achieve their stated goals and
interact with similar goals established by other purchasers
of health care services.

(F) INTERACTION OF MEDICAID AND CHIP PAYMENT POLI-
CIES WITH HEALTH CARE DELIVERY GENERALLY.—The effect
of Medicaid and CHIP payment policies on access to items
and services for children and other Medicaid and CHIP
populations other than under this title or title XXI and the
implications of changes in health care delivery in the
United States and in the general market for health care
items and services on Medicaid and CHIP.

(G) INTERACTIONS WITH MEDICARE AND MEDICAID.—
Consistent with paragraph (11), the interaction of policies

As Amended Through P.L. 117-328, Enacted December 29, 2022
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under Medicaid and the Medicare program under title

XVIII, including with respect to how such interactions af-

fect access to services, payments, and dual eligible individ-

uals.

(H) OTHER ACCESS POLICIES.—The effect of other Med-
icaid and CHIP policies on access to covered items and
services, including policies relating to transportation and
language barriers and preventive, acute, and long-term
services and supports.

(3) RECOMMENDATIONS AND REPORTS OF STATE-SPECIFIC
DATA.—MACPAC shall—

(A) review national and State-specific Medicaid and
CHIP data; and

(B) submit reports and recommendations to Congress,
the Secretary, and States based on such reviews.

(4) CREATION OF EARLY-WARNING SYSTEM.—MACPAC shall
create an early-warning system to identify provider shortage
areas, as well as other factors that adversely affect, or have the
potential to adversely affect, access to care by, or the health
care status of, Medicaid and CHIP beneficiaries. MACPAC
shall include in the annual report required under paragraph
(1)D) a description of all such areas or problems identified
with respect to the period addressed in the report.

(5) COMMENTS ON CERTAIN SECRETARIAL REPORTS AND REG-
ULATIONS.—

(A) CERTAIN SECRETARIAL REPORTS.—If the Secretary
submits to Congress (or a committee of Congress) a report
that is required by law and that relates to access policies,
including with respect to payment policies, under Medicaid
or CHIP, the Secretary shall transmit a copy of the report
to MACPAC. MACPAC shall review the report and, not
later than 6 months after the date of submittal of the Sec-
retary’s report to Congress, shall submit to the appropriate
committees of Congress and the Secretary written com-
ments on such report. Such comments may include such
recommendations as MACPAC deems appropriate.

(B) REGULATIONS.—MACPAC shall review Medicaid
and CHIP regulations and may comment through submis-
sion of a report to the appropriate committees of Congress
and the Secretary, on any such regulations that affect ac-
cess, quality, or efficiency of health care.

(6) AGENDA AND ADDITIONAL REVIEWS.—

(A) IN GENERAL.—MACPAC shall consult periodically
with the chairmen and ranking minority members of the
appropriate committees of Congress regarding MACPAC’s
agenda and progress towards achieving the agenda.
MACPAC may conduct additional reviews, and submit ad-
ditional reports to the appropriate committees of Congress,
from time to time on such topics relating to the program
under this title or title XXI as may be requested by such
chairmen and members and as MACPAC deems appro-
priate.

(B) REVIEW AND REPORTS REGARDING MEDICAID DSH.—
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(i) IN GENERAL.—MACPAC shall review and sub-
mit an annual report to Congress on disproportionate
share hospital payments under section 1923. Each re-
g)o)rt shall include the information specified in clause
1m).

(ii) REQUIRED REPORT INFORMATION.—Each report
required under this subparagraph shall include the
following:

(I) Data relating to changes in the number of
uninsured individuals.

(II) Data relating to the amount and sources
of hospitals’ uncompensated care costs, including
the amount of such costs that are the result of
providing unreimbursed or under-reimbursed
services, charity care, or bad debt.

(III) Data 1dentifying hospitals with high lev-
els of uncompensated care that also provide access
to essential community services for low-income,
uninsured, and vulnerable populations, such as
graduate medical education, and the continuum of
primary through quarternary care, including the
provision of trauma care and public health serv-
ices.

(IV) State-specific analyses regarding the rela-
tionship between the most recent State DSH allot-
ment and the projected State DSH allotment for
the succeeding year and the data reported under
subclauses (I), (II), and (III) for the State.

(iii) DATA.—Notwithstanding any other provision
of law, the Secretary regularly shall provide MACPAC
with the most recent State reports and most recent
independent certified audits submitted under section
1923(j), cost reports submitted under title XVIII, and
such other data as MACPAC may request for purposes
of conducting the reviews and preparing and submit-
ting the annual reports required under this subpara-
graph.

(iv) SUBMISSION DEADLINES.—The first report re-
quired under this subparagraph shall be submitted to
Congress not later than February 1, 2016. Subsequent
reports shall be submitted as part of, or with, each an-
nual report required under paragraph (1)(C) during
the period of fiscal years 2017 through 2024.

(7) AVAILABILITY OF REPORTS.—MACPAC shall transmit to
the Secretary a copy of each report submitted under this sub-
section and shall make such reports available to the public.

(8) APPROPRIATE COMMITTEE OF CONGRESS.—For purposes
of this section, the term “appropriate committees of Congress”
means the Committee on Energy and Commerce of the House
of Representatives and the Committee on Finance of the Sen-
ate.

(9) VOTING AND REPORTING REQUIREMENTS.—With respect
to each recommendation contained in a report submitted under
paragraph (1), each member of MACPAC shall vote on the rec-

As Amended Through P.L. 117-328, Enacted December 29, 2022

G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

March 30, 2023

Sec. 1900 TITLE XIX OF THE SOCIAL SECURITY ACT 6

ommendation, and MACPAC shall include, by member, the re-
sults of that vote in the report containing the recommendation.

(10) EXAMINATION OF BUDGET CONSEQUENCES.—Before
making any recommendations, MACPAC shall examine the
budget consequences of such recommendations, directly or
through consultation with appropriate expert entities, and
shall submit with any recommendations, a report on the Fed-
eral and State-specific budget consequences of the rec-
ommendations.

(11) CONSULTATION AND COORDINATION WITH MEDPAC.—

(A) IN GENERAL.—MACPAC shall consult with the
Medicare Payment Advisory Commission (in this para-
graph referred to as “MedPAC”) established under section
1805 in carrying out its duties under this section, as ap-
propriate and particularly with respect to the issues speci-
fied in paragraph (2) as they relate to those Medicaid
beneficiaries who are dually eligible for Medicaid and the
Medicare program under title XVIII, adult Medicaid bene-
ficiaries (who are not dually eligible for Medicare), and
beneficiaries under Medicare. Responsibility for analysis of
and recommendations to change Medicare policy regarding
Medicare beneficiaries, including Medicare beneficiaries
who are dually eligible for Medicare and Medicaid, shall
rest with MedPAC.

(B) INFORMATION SHARING.—MACPAC and MedPAC
shall have access to deliberations and records of the other
such entity, respectively, upon the request of the other
such entity.

(12) CONSULTATION WITH STATES.—MACPAC shall regu-
larly consult with States in carrying out its duties under this
section, including with respect to developing processes for car-
rying out such duties, and shall ensure that input from States
is taken into account and represented in MACPAC’s rec-
ommendations and reports.

(13) COORDINATE AND CONSULT WITH THE FEDERAL COORDI-
NATED HEALTH CARE OFFICE—MACPAC shall coordinate and
consult with the Federal Coordinated Health Care Office estab-
lished under section 2081 of the Patient Protection and Afford-
able Care Act before making any recommendations regarding
dual eligible individuals.

(14) PROGRAMMATIC OVERSIGHT VESTED IN THE SEC-
RETARY.—MACPAC’s authority to make recommendations in
accordance with this section shall not affect, or be considered
to duplicate, the Secretary’s authority to carry out Federal re-
sponsibilities with respect to Medicaid and CHIP.

(c) MEMBERSHIP.—

(1) NUMBER AND APPOINTMENT.—MACPAC shall be com-
posed of 17 members appointed by the Comptroller General of
the United States.

(2) QUALIFICATIONS.—

(A) IN GENERAL.—The membership of MACPAC shall
include individuals who have had direct experience as en-
rollees or parents or caregivers of enrollees in Medicaid or
CHIP and individuals with national recognition for their

As Amended Through P.L. 117-328, Enacted December 29, 2022
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expertise in Federal safety net health programs, health fi-
nance and economics, actuarial science, health plans and
integrated delivery systems, reimbursement for health
care, health information technology, and other providers of
health services, public health, and other related fields, who
provide a mix of different professions, broad geographic
representation, and a balance between urban and rural
representation.

(B) INCLUSION.—The membership of MACPAC shall
include (but not be limited to) physicians, dentists, and
other health professionals, employers, third-party payers,
and individuals with expertise in the delivery of health
services. Such membership shall also include representa-
tives of children, pregnant women, the elderly, individuals
with disabilities, caregivers, and dual eligible individuals,
current or former representatives of State agencies respon-
sible for administering Medicaid, and current or former
representatives of State agencies responsible for admin-
istering CHIP

G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML
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cians may be provided such an allowance by an agency under
section 5948 of title 5, United States Code, and for such pur-
pose subsection (i) of such section shall apply to MACPAC in
the same manner as it applies to the Tennessee Valley Author-
ity. For purposes of pay (other than pay of members of
MACPAC) and employment benefits, rights, and privileges, all
personnel of MACPAC shall be treated as if they were employ-
ees of the United States Senate.

(5) CHAIRMAN; VICE CHAIRMAN.—The Comptroller General
of the United States shall designate a member of MACPAC, at
the time of appointment of the member as Chairman and a
member as Vice Chairman for that term of appointment, ex-
cept that in the case of vacancy of the Chairmanship or Vice
Chairmanship, the Comptroller General of the United States
may designate another member for the remainder of that mem-
ber’s term.

(6) MEETINGS.—MACPAC shall meet at the call of the
Chairman.

(d) DIRECTOR AND STAFF; EXPERTS AND CONSULTANTS.—Subject

(C) MAJORITY NONPROVIDERS.—Individuals who are di-
rectly involved in the provision, or management of the de-
livery, of items and services covered under Medicaid or

to such review as the Comptroller General of the United States
deems necessary to assure the efficient administration of MACPAC,

March 30, 2023

CHIP shall not constitute a majority of the membership of

MACPAC

(D) ETHICAL DISCLOSURE.—The Comptroller General of
the United States shall establish a system for public dis-
closure by members of MACPAC of financial and other po-
tential conflicts of interest relating to such members.
Members of MACPAC shall be treated as employees of
Congress for purposes of applying subchapter I of chapter
131 of title 5, United States Code.

(3) TERMS.—

(A) IN GENERAL.—The terms of members of MACPAC
shall be for 3 years except that the Comptroller General of
the United States shall designate staggered terms for the
members first appointed.

(B) VACANCIES.—Any member appointed to fill a va-
cancy occurring before the expiration of the term for which
the member’s predecessor was appointed shall be ap-
pointed only for the remainder of that term. A member
may serve after the expiration of that member’s term until
a successor has taken office. A vacancy in MACPAC shall
be filled in the manner in which the original appointment
was made.

(4) COMPENSATION.—While serving on the business of
MACPAC (including travel time), a member of MACPAC shall
be entitled to compensation at the per diem equivalent of the
rate provided for level IV of the Executive Schedule under sec-
tion 5315 of title 5, United States Code; and while so serving
away from home and the member’s regular place of business,
a member may be allowed travel expenses, as authorized by
the Chairman of MACPAC. Physicians serving as personnel of
MACPAC may be provided a physician comparability allow-
ance by MACPAC in the same manner as Government physi-

As Amended Through P.L. 117-328, Enacted December 29, 2022
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MACPAC may—

(1) employ and fix the compensation of an Executive Direc-
tor (subject to the approval of the Comptroller General of the
United States) and such other personnel as may be necessary
to carry out its duties (without regard to the provisions of title
5, United States Code, governing appointments in the competi-
tive service);

(2) seek such assistance and support as may be required
in the performance of its duties from appropriate Federal and
State departments and agencies;

(3) enter into contracts or make other arrangements, as
may be necessary for the conduct of the work of MACPAC
(without regard to section 3709 of the Revised Statutes (41
U.S.C. 5));

(4) make advance, progress, and other payments which re-
late to the work of MACPAC

(5) provide transportatmn and subsistence for persons
serving without compensation; and

(6) prescribe such rules and regulations as it deems nec-
essary with respect to the internal organization and operation
of MACPAC.

(e) POWERS.—

(1) OBTAINING OFFICIAL DATA.—MACPAC may secure di-
rectly from any department or agency of the United States
and, as a condition for receiving payments under sections
1903(a) and 2105(a), from any State agency responsible for ad-
ministering Medicaid or CHIP, information necessary to enable
it to carry out this section. Upon request of the Chairman, the
head of that department or agency shall furnish that informa-
tion to MACPAC on an agreed upon schedule.

(2) DATA COLLECTION.—In order to carry out its functions,
MACPAC shall—

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(A) utilize existing information, both published and
unpublished, where possible, collected and assessed either
by its own staff or under other arrangements made in ac-
cordance with this section;

(B) carry out, or award grants or contracts for, original
research and experimentation, where existing information
is inadequate; and

(C) adopt procedures allowing any interested party to
submit information for MACPAC’s use in making reports
and recommendations.

(3) ACCESS OF GAO TO INFORMATION.—The Comptroller
General of the United States shall have unrestricted access to
all deliberations, records, and nonproprietary data of
MACPAC, immediately upon request.

(4) PERIODIC AUDIT.—MACPAC shall be subject to periodic
audit by the Comptroller General of the United States.

(f) FUNDING.—

(1) REQUEST FOR APPROPRIATIONS. —MACPAC shall submit
requests for appropriations (other than for fiscal year 2010) in
the same manner as the Comptroller General of the United
States submits requests for appropriations, but amounts appro-
priated for MACPAC shall be separate from amounts appro-
priated for the Comptroller General of the United States.
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STATE PLANS FOR MEDICAL ASSISTANCE
SEC. 1902. [42 U.S.C. 1396a] (a) A State plan for medical as-

sistance must—

(1) provide that it shall be in effect in all political subdivi-
sions of the State, and, if administered by them, be mandatory
upon them;

(2) provide for financial participation by the State equal to
not less than 40 per centum of the non-Federal share of the ex-
penditures under the plan with respect to which payments
under section 1903 are authorized by this title; and, effective
July 1, 1969, provide for financial participation by the State
equal to all of such non-Federal share or provide for distribu-
tion of funds from Federal or State sources, for carrying out
the State plan, on an equalization or other basis which will as-
sure that the lack of adequate funds from local sources will not
result in lowering the amount, duration, scope, or quality of
care and services available under the plan;

(3) provide for granting an opportunity for a fair hearing
before the State agency to any individual whose claim for med-
ical assistance under the plan is denied or is not acted upon
with reasonable promptness;

(4) provide (A) such methods of administration (including

[(a)(2)] Local share - Of
the non-federal share
(often referred to as
state share), the state
must pay at least 40%.
§1905(cc) extends the
limitation on local
funding requirement to
COVID-19 enhanced
funding.

(2) AUTHORIZATION.—There are authorized to be appro-
priated such sums as may be necessary to carry out the provi-
sions of this section.

(3) FUNDING FOR FISCAL YEAR 2010.—

(A) IN GENERAL.—Out of any funds in the Treasury

[(a)(4)(A)] General
Secretarial authority as to
how states run Medicaid,
including arrangements for
necessary transportation.

methods relating to the establishment and maintenance of per-
sonnel standards on a merit basis, except that the Secretary
shall exercise no authority with respect to the selection, tenure
of office, and compensation of any individual employed in ac-
cordance with such methods, including provision for utilization
of professional medical personnel in the administration and,

not otherwise appropriated, there is appropriated to
MACPAC to carry out the provisions of this section for fis-
cal year 2010, $9,000,000.

(B) TRANSFER OF FUNDS.—Notwithstanding section
2104(a)(13), from the amounts appropriated in such section
for fiscal year 2010, $2,000,000 is hereby transferred and
made available in such fiscal year to MACPAC to carry out
the provisions of this section.

(4) AVAILABILITY.—Amounts made available under para-
graphs (2) and (3) to MACPAC to carry out the provisions of
this section shall remain available until expended.

APPROPRIATION

SEC. 1901. [42 U.S.C. 1396-1] For the purpose of enabling
each State, as far as practicable under the conditions in such State,
to furnish (1) medical assistance on behalf of families with depend-
ent children and of aged, blind, or disabled individuals, whose in-
come and resources are insufficient to meet the costs of necessary
medical services, and (2) rehabilitation and other services to help
such families and individuals attain or retain capability for inde-
pendence or self-care, there is hereby authorized to be appropriated
for each fiscal year a sum sufficient to carry out the purposes of
this title. The sums made available under this section shall be used
for making payments to States which have submitted, and had ap-
proved by the Secretary, State plans for medical assistance.

As Amended Through P.L. 117-328, Enacted December 29, 2022

[(a)(4)(B)] Medical care
advisory committee (MCAC)
required in each state.
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where administered locally, supervision of administration of
the plan, and, subject to section 1903(i), including a specifica-
tion that the single State agency described in paragraph (5)
will ensure necessary transportation for beneficiaries under the
State plan to and from providers and a description of the meth-
ods that such agency will use to ensure such transportation) as
are found by the Secretary to be necessary for the proper and
efficient operation of the plan, (B) for the training and effective
use of paid subprofessional staff, with particular emphasis on
the full-time or part-time employment of recipients and other
persons of low income, as community service aides, in the ad-
ministration of the plan and for the use of nonpaid or partially
paid volunteers in a social service volunteer program in pro-
viding services to applicants and recipients and in assisting
any (advisory committees established by the State agency, (C)
that each State or local officer, employee, or independent con-
tractor who is responsible for the expenditure of substantial
amounts of funds under the State plan, each individual who
formerly was such an officer, employee, or contractor, and each
partner of such an officer, employee, or contractor shall be pro-
hibited from committing any act, in relation to any activity
under the plan, the commission of which, in connection with
any activity concerning the United States Government, by an
officer or employee of the United States Government, an indi-
vidual who was such an officer or employee, or a partner of

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(a)(5)] Single state agency.

[(a)(6)] General
Secretarial authority to
require reports and data.
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such an officer or employee is prohibited by section 207 or 208
of title 18, United States Code, and (D) that each State or local
officer, employee, or independent contractor who is responsible
for selecting, awarding, or otherwise obtaining items and serv-
ices under the State plan shall be subject to safeguards against
conflicts of interest that are at least as stringent as the safe-
guards that apply under section 27 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 423) to persons described in
subsection (a)(2) of such section of that Act;

(5) either provide for the establishment or designation of
a single State agency to administer or to supervise the admin-
istration of the plan; or provide for the establishment or des-
ignation of a single State agency to administer or to supervise
the administration of the plan, except that the determination
of eligibility for medical assistance under the plan shall be
made by the State or local agency administering the State plan
approved under title I or XVI (insofar as it relates to the aged)
if the State is eligible to participate in the State plan program
established under title XVI, or by the agency or agencies ad-
ministering the supplemental security income program estab-
lished under title XVI or the State plan approved under part
A of title IV if the State is not eligible to participate in the
State plan program established under title XVI;

(6) provide that the State agency will make such reports,
in such form and containing such information, as the Secretary
may from time to time require, and comply with such provi-
sions as the Secretary may from time to time find necessary
to assure the correctness and verification of such reports;

(7) provide—

(A) safeguards which restrict the use or disclosure of
information concerning apphcants and recipients to pur-
poses directly connected with—

(i) the administration of the plan; and

(ii) the exchange of information necessary to cer-
tify or verify the certification of eligibility of children
for free or reduced price breakfasts under the Child

Nutrition Act of 1966 and free or reduced price

lunches under the Richard B. Russell National School

Lunch Act, in accordance with section 9(b) of that Act,

using data standards and formats established by the

State agency; and

(B) that, notwithstanding the Express Lane option
under subsection (e)(13), the State may enter into an
agreement with the State agency administering the school
lunch program established under the Richard B. Russell
National School Lunch Act under which the State shall es-
tablish procedures to ensure that—

(i) a child receiving medical assistance under the

State plan under this title whose family income does

not exceed 133 percent of the poverty line (as defined

in section 673(2) of the Community Services Block

Grant Act, including any revision required by such

section), as determined without regard to any expense,

block, or other income disregard, applicable to a family

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(a)(8)] Individual entitlement
and reasonable promptness
for furnishing medical
assistance to eligible
individuals.

of the size involved, may be certified as eligible for
free lunches under the Richard B. Russell National
School Lunch Act and free breakfasts under the Child
Nutrition Act of 1966 without further application; and
(i) the State agencies responsible for admin-
istering the State plan under this title, and for car-
rying out the school lunch program established under
the Richard B. Russell National School Lunch Act (42
U.S.C. 1751 et seq.) or the school breakfast program
established by section 4 of the Child Nutrition Act of
1966 (42 U.S.C. 1773), cooperate in carrying out para-
graphs (3)(F) and (15) of section 9(b) of that Act;

(8) provide that (all individuals wishing to make applica-
tion for medical assistance under the plan shall have oppor-
tunity to do so, and that such assistance shall be furnished
with reasonable promptness to all eligible individuals;

(9) provide—

(A) that the State health agency, or other appropriate

State medical agency (whichever is utilized by the Sec-

retary for the purpose specified in the first sentence of sec-

tion 1864(a)), shall be responsible for establishing and
maintaining health standards for private or public institu-
tions in which recipients of medical assistance under the

[(a)(10)(A)] Mandatory services for

plan may receive care or services,
(B) for the establishment or designation of a State au-

categorically needy in § 1905(a): (1) | thority or authorities which shall be responsible for estab-

inpatient hospital; (2) outpatient
hospital, RHC, FQHC; (3) lab and
Xray; (4) nursing facilities for age 21

and older, EPSDT<21, family

lishing and maintaining standards, other than those relat-
ing to health, for such institutions,

(C) that any laboratory services paid for under such
plan must be provided by a laboratory which meets the ap-
plicable requirements of section 1861(e)(9) or paragraphs

planning, pregnant women smoking | (16) and (17) of section 1861(s), or, in the case of a labora-

cessation; (5) physician services;
(17) nurse midwife services; (21)
nurse practitioner; (28) freestanding
birth centers; (29) [thru 9/30/25]
medication-assisted treatment;and

(30) routine patient costs in

connection with participation in a

qualified clinical trial. See

exceptions after subparagraph (G).

tory which is in a rural health clinic, of section
1861(aa)(2)(G) and

(D) that the State maintain a consumer-oriented
website providing useful information to consumers regard-
ing all skilled nursing facilities and all nursing facilities in
the State, including for each facility, Form 2567 State in-
spection reports (or a successor form), complaint investiga-
tion reports, the facility’s plan of correction, and such
other information that the State or the Secretary considers
useful in assisting the public to assess the quality of long
term care options and the quality of care provided by indi-

[(a)(10)(A)] Requiring coverage of
ACIP-recommended adult vaccines
for categorically needy is effective

for expenditures on or after

10/01/23.

vidual facilities;
(10) provide—

(A) for making medical assistance available, including
at least the care and services listed in paragraphs (1)
through (5), (13)(B), (17), (21), (28) (29), and (30) of section
1905(a), to—

March 30, 2023

(1) all individuals—
(I) who are receiving aid or assistance under
any plan of the State approved under title I, X,
V, or XVI, or part A or part E of title IV (includ-
ing individuals eligible under this title by reason

[(@)(10)(A)(i)] Most
categorically needy
mandatory eligibility
groups.

[@)10)A)DD] 1, X, XIV,
XVI - replaced by SSI
(except for AABD in
territories); IV-A - refers to
AFDC (cash assistance
pre-1996 welfare reform,
not the current TANF
program) and § 1931
coverage of parents and
families; IV-E and § 473(b)
- children receiving federal
child welfare assistance; §
402(a)(37) and § 406(h) -
superseded by TMA, §
1902(e)(1) and § 1925.

[(@)(10)(A)(i)(1)] Title IV
references are to
provisions as of 07/16/96

under § 1931.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(a)(10)(A)(i)(Il)(aa)] SSI; (see also §
1902(f) for § 209(b) states).

[(@)(10)(A)(i)(IV)] Poverty-related
pregnant women and infants under
age 1 up to at least 133% FPL.

[(@)(10)(A)(i)(V)] Expired 09/30/98
under § 1905(m)(2).

[(@)(10)(A)(i)(VI)] Poverty-related
children age 1-5: up to 133% FPL.

[(@)(10)(A)(i)(VII)] Poverty-related
children age 6-18: up to 133% FPL as
of 01/1/14 (was 100% FPL before).

[(@)(10)(A)(i)(VIIT)] Adult expansion
population (Group VIII or new adult group)
added under the ACA (optional following
Supreme Court decision in Sebelius); must
be under age 65, not pregnant, not eligible
for Medicare; subject to alternative benefit
plan under (XV) following subparagraph (G)
and benchmark or equivalent coverage
under § 1902(k)(1).

of section 402(a)(37), 406(h), or 473(b), or consid-
ered by the State to be receiving such aid as au-
thorized under section 482(e)(6)2),

(II)(aa) with respect to whom supplemental
security income benefits are being paid under title
XVI (or were being paid as of the date of the en-
actment of section 211(a) of the Personal Respon-
sibility and Work Opportunity Reconciliation Act
of 1996 (P.L. 104-193) and would continue to be
paid but for the enactment of that section), (bb)
who are qualified severely impaired individuals
(as defined in section 1905(q)), or (cc) who are
under 21 years of age and with respect to whom
supplemental security income benefits would be
paid under title XVI if subparagraphs (A) and (B)
of section 1611(c)(7) were applied without regard
to the phrase “the first day of the month fol-
lowing”,

(IIT) who are qualified pregnant women or
children as defined in section 1905(n),

(IV) who are described in subparagraph (A) or
(B) of subsection (1)(1) and whose family income
does not exceed the minimum income level the
State is required to establish under subsection
(1)(2)(A) for such a family;

(V) who are qualified family members as de-
fined in section 1905(m)(1),

(VI) who are described in subparagraph (C) of
subsection (1)(1) and whose family income does not
exceed the income level the State is required to
establish under subsection (1)(2)(B) for such a fam-

ily,

(VII) who are described in subparagraph (D)

of subsection (1)(1) and whose family income does
not exceed the income level the State is required
to establish under subsection (1)(2)(C) for such a
family;
(VIII) beginning January 1, 2014, who are
under 65 years of age, not pregnant, not entitled
to, or enrolled for, benefits under part A of title
XVIII, or enrolled for benefits under part B of title
XVIII, and are not described in a previous sub-
clause of this clause, and whose income (as deter-
mined under subsection (e)(14)) does not exceed
133 percent of the poverty line (as defined in sec-
tion 2110(c)(5)) applicable to a family of the size
involved, subject to subsection (k); or

(IX) who—

(aa) are under 26 years of age;
(bb) are not described in and are not en-
rolled under any of subclauses (I) through

280 in law. Section 108(e) of the Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (P.L. 104-193) repealed sections 481 through 487 of the Social Security Act.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(@)(10)(A)(i)(I1)(bb)]
Qualified severely impaired
(see also § 1905(q)).

[@)(10)(A)()(I1)(ce)] SSI
kids XIX eligibility when
qualify for SSI before first
SSI payment.
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[(@)(10)(A)(i)(IX)(cc)] Young adults, under
age 26, who were enrolled in Medicaid
when aged out of foster care; see also
(XVII) after § 1902(a)(10)(G).

[(a)(10)(A)(ii)] Most categorically needy
optional eligibility groups.

[(a)(10)(A)ii)(1)] States have the option to
cover individuals who meet the income
and resource limits of the applicable state

plan (i.e., AFDC, IV-E), or SSI.

[(a)(10)(A)ii)(V)] "Special income group":
Individuals requiring 30+ days of nursing
home care, up to 300% of SSI benefit rate
(generally 222% FPL for an individual).

[(@)(10)(A)(i)(IX)] Effective
1/1/23, this provision covers
youth who aged out of
foster care in other states.

[(a)(10)(A)(ii)(VI)] HCBS waiver eligibility:
Individuals who would be eligible if
institutionalized, but who are covered
through a § 1915(c), (d), or (e) waiver.

March 30, 2023

(VII) of this clause or are described in any of
such subclauses but have income that exceeds
the level of income applicable under the State
plan for eligibility to enroll for medical assist-
ance under such subclause;

(cc) were in foster care under the respon-
sibility of a State on the date of attaining 18
years of age or such higher age as the State
has elected under section 475(8)(B)(iii); and

(dd) were enrolled in a State plan under
this title or under a waiver of such a plan
while in such foster care;

(ii) ‘at the option of the State, to any group or

groups of individuals described in section 1905(a) (or,
in the case of individuals
1905(a)(i), to any reasonable categories of such individ-
uals) who are not individuals described in clause (i) of
this subparagraph but—

described _in _section

(I) who meet the income and resources re-
quirements of the appropriate State plan de-
scribed in clause (i) or the supplemental security
income program (as the case may be),

(IT) who would meet the income and resources
requirements of the appropriate State plan de-
scribed in clause (i) if their work-related child care
costs were paid from their earnings rather than by
a State agency as a service expenditure,

(III) who would be eligible to receive aid
under the appropriate State plan described in
clause (i) if coverage under such plan was as
broad as allowed under Federal law,

(IV) with respect to whom there is being paid,
or who are eligible, or would be eligible if they
were not in a medical institution, to have paid
with respect to them, aid or assistance under the
appropriate State plan described in clause (i), sup-
plemental security income benefits under title
XVI, or a State supplementary payment;

(V) who are in a medical institution for a pe-
riod of not less than 30 consecutive days (with eli-
gibility by reason of this subclause beginning on
the first day of such period), who meet the re-
source requirements of the appropriate State plan
described in clause (i) or the supplemental secu-
rity income program, and whose income does not
exceed a separate income standard established by
the State which is consistent with the limit estab-
lished under section 1903(f)(4)(C),

(VI) who would be eligible under the State
plan under this title if they were in a medical in-
stitution, with respect to whom there has been a
determination that but for the provision of home
or community-based services described in sub-
section (c), (d), or (e) of section 1915 they would

[(a)(10)(A)(ii)] Section
1905(a)(i) Optional
coverage of 19- and 20-
year-olds (or a reasonable
classification); also known
as Ribicoff children.

[(@)(10)(A)i)(IN] MAGI
under § 1902(e)(14)(B)
may effectively supersede

this provision.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(@)(10)(A)(ii)(VIl)] Hospice for individuals
who would be eligible if institutionalized.

[(@)(10)(A)(ii)(VIII)(bb)] Children receiving
state adoption assistance who have a
special medical need and were Medicaid-
eligible before being adopted.

[(a)(10)(A)ii)(IX)] Optional poverty-
related pregnant women and kids.

[(@)(10)(A)(ii)(X)] Poverty-related aged
and disabled.

[(@)(10)(A)(ii)(XI)] Individuals receiving
optional state supplementary payments.

March 30, 2023

require the level of care provided in a hospital,
nursing facility or intermediate care facility for
the mentally retarded the cost of which could be
reimbursed under the State plan, and who will re-
ceive home or community-based services pursuant
to a waiver granted by the Secretary under sub-
section (c), (d), or (e) of section 1915,

(VII) who would be eligible under the State
plan under this title if they were in a medical in-
stitution, who are terminally ill, and who will re-
ceive hospice care pursuant to a voluntary election
described in section 1905(0);

(VIII) who is a child described in section
1905(a)(i)—

(aa) for whom there is in effect an adop-
tion assistance agreement (other than an
agreement under part E of title IV) between
the State and an adoptive parent or parents,

(bb) who the State agency responsible for
adoption assistance has determined cannot be
placed with adoptive parents without medical
assistance because such child has special
needs for medical or rehabilitative care, and

(cc) who was eligible for medical assist-
ance under the State plan prior to the adop-
tion assistance agreement being entered into,
or who would have been eligible for medical
assistance at such time if the eligibility stand-
ards and methodologies of the State’s foster
care program under part E of title IV were
applied rather than the eligibility standards
and methodologies of the State’s aid to fami-
lies with dependent children program under
part A of title IV;

(IX) who are described in subsection (1)(1) and
are not described in clause (1)(IV), clause (1)(VI), or
clause (1)(VII);

(X) who are described in subsection (m)(1);

(XI) who receive only an optional State sup-
plementary payment based on need and paid on a
regular basis, equal to the difference between the
individual’s countable income and the income
standard used to determine eligibility for such
supplementary payment (with countable income
being the income remaining after deductions as
established by the State pursuant to standards
that may be more restrictive than the standards
for supplementary security income benefits under
title XVI), which are available to all individuals in
the State (but which may be based on different in-
come standards by political subdivision according
to cost of living differences), and which are paid
by a State that does not have an agreement with

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(@)(10)(A)(ii)(XI)] TB-infected individuals;

see also (XIII) after § 1902(a)(10)(G).

[(@)(10)(A)(ii)(XI1I)] Working disabled buy-in:
income <250% FPL and meet SS| asset test.

[(@)(10)(A)(ii)(XIV)] Children covered
through Medicaid-expansion CHIP.

[(a)(10)(A)(ii)(XV)] Working disabled
buy-in: state defined income and
asset tests (TWWIIA).

[(@)(10)(A)(ii)(XVI)] Working disabled buy-
in: individuals who lost SSI due to
medical improvement.

[(2)(10)(A)(i)(XVIIN] Individuals with breast
and cervical cancer; see also (XIV) after §
1902(a)(10)(G).

[(@)(10)(A)(ii)(XX)] Non-aged
individuals, not otherwise enrolled,
with incomes above 133% FPL.
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the Commissioner of Social Security under section
1616 or 1634;

(XII) who are described in subsection (z)(1)
(relating to certain TB-infected individuals);

(XIII) who are in families whose income is
less than 250 percent of the income official pov-
erty line (as defined by the Office of Management
and Budget, and revised annually in accordance
with section 673(2) of the Omnibus Budget Rec-
onciliation Act of 1981) applicable to a family of
the size involved, and who but for earnings in ex-
cess of the limit established under section
1905(q)(2)(B), would be considered to be receiving
supplemental security income (subject, notwith-
standing section 1916, to payment of premiums or
other cost-sharing charges (set on a sliding scale
based on income) that the State may determine);

(XIV) who are optional targeted low-income
children described in section 1905(u)(2)(B);

(XV) who, but for earnings in excess of the
limit established under section 1905(q)(2)(B),
would be considered to be receiving supplemental
security income, who is at least 16, but less than
65, years of age, and whose assets, resources, and
earned or unearned income (or both) do not exceed
such limitations (if any) as the State may estab-

ish;

(XVI) who are employed individuals with a
medically improved disability described in section
1905(v)(1) and whose assets, resources, and
earned or unearned income (or both) do not exceed
such limitations (if any) as the State may estab-
lish, but only if the State provides medical assist-
ance to individuals described in subclause (XV);

(XVII) who are independent foster care ado-
lescents (as defined in section 1905(w)(1)), or who
are within any reasonable categories of such ado-
lescents specified by the State;

(XVIII) who are described in subsection (aa)
(relating to certain breast or cervical cancer pa-
tients);

(XIX) who are disabled children described in
subsection (cc)(1);

(XX) beginning January 1, 2014, who are
under 65 years of age and are not described in or
enrolled under a previous subclause of this clause,
and whose income (as determined under sub-
section (e)(14)) exceeds 133 percent of the poverty
line (as defined in section 2110(c)(5)) applicable to
a family of the size involved but does not exceed
the highest income eligibility level established
under the State plan or under a waiver of the
plan, subject to subsection (hh);

[(@)(10)(A)(ii)(XIX)] FOA:
optional coverage under
§ 1902(cc) for disabled
children living in
community with family
income < 300% FPL.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(XVI1) after § 1902(a)(10)(G).

[(@)(10)(A)(ii)(XXI)] State plan option
for only family-planning services and
supplies in § 1905(a)(4)(C); see also

[(a)(10)(B)(i)] Comparability (see
exceptions after (G)).

[(@)(10)(C)(i)] Medically needy - where

medical expenses incurred are
deducted from income when
determining eligibility (also referred to
as spend down). See also § 1902(a)
(17) after (D) and § 1903(f)(2)(A).
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(XXI) who are described in subsection (ii) (re-
lating to individuals who meet certain income
standards);

(XXII) who are eligible for home and commu-
nity-based services under needs-based criteria es-
tablished under paragraph (1)(A) of section
1915(i), or who are eligible for home and commu-
nity-based services under paragraph (6) of such
section, and who will receive home and commu-
nity-based services pursuant to a State plan
amendment under such subsection; or

(XXIII) during any portion of the emergency
period defined in paragraph (1)(B) of section
1135(g) beginning on or after the date of the en-
actment of this subclause, who are uninsured indi-
viduals (as defined in subsection (ss));

(B) that the medical assistance made available to any
individual described in subparagraph (A)—

(i) shall not be less in amount, duration, or scope
than the medical assistance made available to any
other such individual, and

(i1) shall not be less in amount, duration, or scope
than the medical assistance made available to individ-
uals not described in subparagraph (A);

(C) that if medical assistance is included for any group
of individuals described in section 1905(a) who are not de-
scribed in subparagraph (A) or (E), then—

(i) the plan must include a description of (I) the
criteria for determining eligibility of individuals in the
group for such medical assistance, (II) the amount, du-
ration, and scope of medical assistance made available
to individuals in the group, and (III) the single stand-
ard to be employed in determining income and re-
source eligibility for all such groups, and the method-
ology to be employed in determining such eligibility,
which shall be no more restrictive than the method-
ology which would be employed under the supple-
mental security income program in the case of groups
consisting of aged, blind, or disabled individuals in a
State in which such program is in effect, and which
shall be no more restrictive than the methodology
which would be employed under the appropriate State
plan (described in subparagraph (A)(i)) to which such
group is most closely categorically related in the case
of other groups;

(ii) the plan must make available medical assist-
ance—

(I) to individuals under the age of 18 who (but
for income and resources) would be eligible for
medical assistance as an individual described in
subparagraph (A)(i), and

(II) to pregnant women, during the course of
their pregnancy, who (but for income and re-

[(@)(10)(A)(i)(XXID]
State plan option for
HCBS under § 1915(i).

[(2)(10)(A)(i)(XXIIN)] The
date of the enactment of
this subclause is
3/18/20.
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[(2)(10)(D)] Home health
mandatory for individuals entitled
to NF services.

[(@)(10)(E)(i)] Mandatory Medicare
cost sharing coverage for QVIBs.
See also § 1905(p)(1).

[(@)(10)(E)(ii)] Payment of
Medicare premiums required for
QDWIs (qualified disabled and
working individual).

[(a)(10)(E)(iii)] Payment of
Medicare Part B premiums
required for SLMBs (specified low-
income Medicare beneficiary).

[(@)(10)(E)(iv)] Payment of
Medicare Part B premiums
required subject to funding limits
for Qls (qualifying individual).

sources) would be eligible for medical assistance

as an individual described in subparagraph (A);

(iii) such medical assistance must include (I) with
respect to children under 18 and individuals entitled

to institutional services, ambulatory services, and (II)

with respect to pregnant women, prenatal care and de-

livery services; and

(iv) if such medical assistance includes services in
institutions for mental diseases or in an intermediate
care facility for the mentally retarded (or both) for any
such group, it also must include for all groups covered

at least the care and services listed in paragraphs (1)

through (5)3 and (17) of section 1905(a) or the care

and services listed in any 7 of the paragraphs num-
bered (1) through (24) of such section;

(D) for the inclusion of home health services for any
individual who, under the State plan, is entitled to nursing
facility services;

(E)@) for making medical assistance available for
medicare cost-sharing (as defined in section 1905(p)(3)) for
qualified medicare beneficiaries described in section
1905(p)(1);

(1) for making medical assistance available for pay-
ment of medicare cost-sharing described in section
1905(p)(3)(A)(i) for qualified disabled and working individ-
uals described in section 1905(s);

(iii) for making medical assistance available for medi-
care cost sharing described in section 1905(p)(3)(A)(ii) sub-
ject to section 1905(p)(4), for individuals who would be
qualified medicare beneficiaries described in section
1905(p)(1) (including such individuals enrolled under sec-
tion 1836(b)) but for the fact that their income exceeds the
income level established by the State under section
1905(p)(2) but is less than 110 percent in 1993 and 1994,
and 120 percent in 1995 and years thereafter of the official
poverty line (referred to in such section) for a family of the
size involved; and

(iv) subject to sections 1933 and 1905(p)(4), for making
medical assistance available for medicare cost-sharing de-
scribed in section 1905(p)(3)(A)(ii) for individuals who
would be qualified medicare beneficiaries described in sec-
tion 1905(p)(1) (including such individuals enrolled under
section 1836(b)) but for the fact that their income exceeds
the income level established by the State under section
1905(p)(2) and is at least 120 percent, but less than 135
percent, of the official poverty line (referred to in such sec-
tion) for a family of the size involved and who are not oth-
erwise eligible for medical assistance under the State plan;

(F) at the option of a State, for making medical assist-
ance available for COBRA premiums (as defined in sub-

3Effective October 1, 2023, section 11405(a)(1)(B) of Public Law 117-169 provides for an
amendment in paragraph (10)(C)(iv) by inserting “, (13)(B),” after “(5)".

March 30, 2023

As Amended Through P.L. 117-328, Enacted December 29, 2022



MACPAC
Highlight

Text Box
[(a)(10)(A)(ii)(XXI)] State plan option for only family-planning services and supplies in § 1905(a)(4)(C); see also (XVI) after § 1902(a)(10)(G).

Text Box
[(a)(10)(A)(ii)(XXII)] State plan option for HCBS under § 1915(i).

Text Box
[(a)(10)(B)(i)] Comparability (see exceptions after (G)).

Text Box
[(a)(10)(C)(i)] Medically needy - where medical expenses incurred are deducted from income when determining eligibility (also referred to as spend down). See also § 1902(a)(17) after (D) and § 1903(f)(2)(A).

Text Box
[(a)(10)(D)] Home health mandatory for individuals entitled to NF services.

Text Box
[(a)(10)(E)(i)] Mandatory Medicare cost sharing coverage for QMBs. See also § 1905(p)(1).

Text Box
[(a)(10)(E)(ii)] Payment of Medicare premiums required for QDWIs (qualified disabled and working individual).

Text Box
[(a)(10)(E)(iii)] Payment of Medicare Part B premiums required for SLMBs (specified low-income Medicare beneficiary).

Text Box
[(a)(10)(E)(iv)] Payment of Medicare Part B premiums required subject to funding limits for QIs (qualifying individual).

Text Box
[(a)(10)(A)(ii)(XXIII)] The date of the enactment of this subclause is 3/18/20.


G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

TITLE XIX OF THE SOCIAL SECURITY ACT Sec. 1902

[Clause (1) following 1902(a)
(10)(G)] Comparability not
required for age-related
benefits: § 1905(a)(4)(A)
nursing facility 21+, (B)
EPSDT <21, (C) family
planning, (d) tobacco
cessation for pregnant
women; exemption for IMD
for 65+ (14) and <21 (16).

[Clause (V) following 1902(a)
(10)(G)] Pregnancy-related
services need not be
comparable for non-pregnant
individuals.

March 30, 2023

section (u)(2)) for qualified COBRA continuation bene-
ficiaries described in section 1902(u)(1); and
(G) that, in applying eligibility criteria of the supple-
mental security income program under title XVI for pur-
poses of determining eligibility for medical assistance
under the State plan of an individual who is not receiving
supplemental security income, the State will disregard the
provisions of subsections (¢) and (e) of section 1613;
except that (I) the making available of the services described
in paragraph (4), (14), or (16) of section 1905(a) to individuals
meeting the age requirements prescribed therein shall not, by
reason of this paragraph (10), require the making available of
any such services, or the making available of such services of
the same amount, duration, and scope, to individuals of any
other ages, (II) the making available of supplementary medical
insurance benefits under part B of title XVIII to individuals el-
igible therefor (either pursuant to an agreement entered into
under section 1843 or by reason of the payment of premiums
under such title by the State agency on behalf of such individ-
uals), or provision for meeting part or all of the cost of
deductibles, cost sharing, or similar charges under part B of
title XVIII for individuals eligible for benefits under such part,
shall not, by reason of this paragraph (10), require the making
available of any such benefits, or the making available of serv-
ices of the same amount, duration, and scope, to any other in-
dividuals, (III) the making available of medical assistance
equal in amount, duration, and scope to the medical assistance
made available to individuals described in clause (A) to any
classification of individuals approved by the Secretary with re-
spect to whom there is being paid, or who are eligible, or would
be eligible if they were not in a medical institution, to have
paid with respect to them, a State supplementary payment
shall not, by reason of this paragraph (10), require the making
available of any such assistance, or the making available of
such assistance of the same amount, duration, and scope, to
any other individuals not described in clause (A), (IV) the im-
position of a deductible, cost sharing, or similar charge for any
item or service furnished to an individual not eligible for the
exemption under section 1916(a)(2) or (b)(2) shall not require
the imposition of a deductible, cost sharing, or similar charge
for the same item or service furnished to an individual who 1s
eligible for such exemption, (V) the making available to preg-
nant women covered under the plan of services relating to
pregnancy (including prenatal, delivery, and postpartum serv-
ices) or to any other condition which may complicate pregnancy
shall not, by reason of this paragraph (10), require the making
available of such services, or the making available of such serv-
ices of the same amount, duration, and scope, to any other in-
dividuals, provided such services are made available (in the
same amount, duration, and scope) to all pregnant women cov-
ered under the State plan, (VI) with respect to the making
available of medical assistance for hospice care to terminally ill
individuals who have made a voluntary election described in
section 1905(o) to receive hospice care instead of medical as-

[1902(a)(10) in the matter
after (G)] Benefit
limitations and exceptions
to comparability in (1)
through (XVII) below
subparagraph (G).

[Clause (V) following 1902(a)
(10)(G)] Comparability not
required for cost sharing.
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[Clause (XI) following 1902(a)
(10)(G)] Premium assistance.
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sistance for certain other services, such assistance may not be
made available in an amount, duration, or scope less than that
provided under title XVIII, and the making available of such
assistance shall not, by reason of this paragraph (10), require
the making available of medical assistance for hospice care to
other individuals or the making available of medical assistance
for services waived by such terminally ill individuals, (VII) the
medical assistance made available to an individual described in
subsection (1)(1)(A) who is eligible for medical assistance only
because of subparagraph (A)1)(IV) or (A)(i1)(IX) shall be limited
to medical assistance for services related to pregnancy (includ-
ing prenatal, delivery, postpartum, and family planning serv-
ices), medical assistance for services related to other conditions
which may complicate pregnancy, and medical assistance for
vaccines described in section 1905(a)(4)(E) and the administra-
tion of such vaccines during the period described in such sec-
tion, (VIII) the medical assistance made available to a qualified
medicare beneficiary described in section 1905(p)(1) who is
only entitled to medical assistance because the individual is
such a beneficiary shall be limited to medical assistance for
medicare cost-sharing (described in section 1905(p)(3)), subject
to the provisions of subsection (n) and section 1916(b), (IX) the
making available of respiratory care services in accordance
with subsection (e)(9) shall not, by reason of this paragraph
(10), require the making available of such services, or the mak-
ing available of such services of the same amount, duration,
and scope, to any individuals not included under subsection
(e)(9)(A), provided such services are made available (in the
same amount, duration, and scope) to all individuals described
in such subsection, (X) if the plan provides for any fixed
durational limit on medical assistance for inpatient hospital
services (whether or not such a limit varies by medical condi-
tion or diagnosis), the plan must establish exceptions to such
a limit for medically necessary inpatient hospital services fur-
nished with respect to individuals under one year of age in a
hospital defined under the State plan, pursuant to section
1923(a)(1)(A), as a disproportionate share hospital and sub-
paragraph (B) (relating to comparability) shall not be con-
strued as requiring such an exception for other individuals,
services, or hospitals, (XI) the making available of medical as-
sistance to cover the costs of premiums, deductibles, coinsur-
ance, and other cost-sharing obligations for certain individuals
for private health coverage as described in section 1906 shall
not, by reason of paragraph (10), require the making available
of any such benefits or the making available of services of the
same amount, duration, and scope of such private coverage to
any other individuals, (XII) the medical assistance made avail-
able to an individual described in subsection (u)(1) who is eligi-
ble for medical assistance only because of subparagraph (F)
shall be limited to medical assistance for COBRA continuation
premiums (as defined in subsection (u)(2)), (XIII) the medical
assistance made available to an individual described in sub-
section (z)(1) who is eligible for medical assistance only because
of subparagraph (A)(ii)(XII) shall be limited to medical assist-

[Clause (VII) following
1902(a)(10)(G)] State option
to cover only pregnancy-
related services for poverty-
related pregnant women (§
1902(a)(10)(A)(i)(IV) or §
1902(a)(10)(A)(ii)(IX)).

[Clause (XIII) following
1902(a)(10)(G)] Individuals
with TB (under § 1902(a)
(10)(A)(ii)(XII)) only eligible
to receive Medicaid for TB-
related services.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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ance for TB-related services (described in subsection (z)(2)) and
medical assistance for vaccines described in section
1905(a)(4)(E) and the administration of such vaccines during
the period described in such section, (XIV) the medical assist-
ance made available to an individual described in subsection
(aa) who is eligible for medical assistance only because of sub-
paragraph (A)(10)(ii)(XVIII) shall be limited to medical assist-
ance provided during the period in which such an individual
requires treatment for breast or cervical cancer (XV)# the med-
ical assistance made available to an individual described in
subparagraph (A)(1)(VIII) shall be limited to medical assistance
described in subsection (k)(1) and medical assistance for vac-
cines described in section 1905(a)(4)(E) and the administration
of such vaccines during the period described in such section,

[Clause (XVI) following
1902(a)(10)(G)] Family
planning enrollees only
receive family planning
services; see also § 1902(a)
(10)(A)(ii)(XXI) and §
1905(a)(4)(C).

(XVI) the medical assistance made available to an individual
described in subsection (ii) shall be limited to family planning
services and supplies described in section 1905(a)(4)(C) includ-
ing medical diagnosis and treatment services that are provided
pursuant to a family planning service in a family planning set-
ting and medical assistance for vaccines described in section
1905(a)(4)(E) and the administration of such vaccines during
the period described in such section, (XVII) if an individual is
described in subclause (IX) of subparagraph (A)(i) and is also

March 30, 2023

described in subclause (VIII) of that subparagraph, the medical
assistance shall be made available to the individual through
subclause (IX) instead of through subclause (VIII), and (XVIII)
the medical assistance made available to an uninsured indi-
vidual (as defined in subsection (ss)) who is eligible for medical
assistance only because of subparagraph (A)(ii)(XXIII) shall be
limited to medical assistance for any in vitro diagnostic prod-
uct described in section 1905(a)(3)(B) that is administered dur-
ing any portion of the period at the end of the emergency sen-
tence described in such section beginning on or after the date
of the enactment of this subclause (and the administration of
such product), any service described in section 1916(a)(2)(G)
that is furnished during any such portion, any vaccine de-
scribed in section 1905(a)(4)(E) (and the administration of such
vaccine) that is furnished during any such portion, and testing
and treatments for COVID-19, including specialized equipment
and therapies (including preventive therapies), and, in the case
of an individual who is diagnosed with or presumed to have
COVID-19, during the period such individual has (or is pre-
sumed to have) COVID-19, the treatment of a condition that
may seriously complicate the treatment of COVID-19, if other-
wise covered under the State plan (or waiver of such plan), and
(XIX) medical assistance shall be made available during the
period described in section 1905(a)(4)(E) for vaccines described
in such section and the administration of such vaccines, for
any individual who is eligible for and receiving medical assist-

4So in law. There probably should be a comma preceding “(XV)”. See amendments made by
sections 2001(a)(5)(A) and 2303(a)(3)(A) of Public Law 111-148. The latter amendment does not
execute because it attempts to strike “and (XV)” and insert “(XV)” but the word “and” does not
appear preceding “(XV)” (as amended by the former amendment). Also, section 10201(a)(2) of
such Public Law attempts to strike “and (XV)” and insert “(XV)” which could not be executed.

[Clause (XIV) following
1902(a)(10)(G)] Limits
individuals with breast and
cervical cancer (under §
1902(a)(10)(A)(ii)(XVIII)) to
medical assistance during
treatment.

[Clause (XV) following
1902(a)(10)(G)] New adult
group receives only
benchmark plan coverage
under § 1902(k)(1).

[Clause (XVII) following
1902(a)(10)(G)]
Individuals eligible as a
former foster youth must
enroll in that category and
not as a new adult.

[(a)(10) new (XVIII) after
(G)] The date of the
enactment of this
subclause is 03/18/20.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(a)(13)(A)] After enactment of
OBRA 1981 and before
enactment of BBA 1997, §
1902(a)(13)(A) incorporated
the so-called “Boren
Amendment” which required
states to make payments to
hospitals and NFs that were
"reasonable and adequate to
meet the costs incurred by
efficiently and economically
operated facilities”, which
created a payment floor.
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ance under the State plan or under a waiver of such plan
(other than an individual who is eligible for medical assistance
consisting only of payment of premiums pursuant to subpara-
graph (E) or (F) or section 1933), notwithstanding any provi-
sion of this title or waiver under section 1115 impacting such
individual’s eligibility for medical assistance under such plan
or waiver to coverage for a limited type of benefits and services
that would not otherwise include coverage of a COVID-19 vac-
cine and its administration;

(11)(A) provide for entering into cooperative arrangements
with the State agencies responsible for administering or super-
vising the administration of health services and vocational re-
habilitation services in the State looking toward maximum uti-
lization of such services in the provision of medical assistance
under the plan, (B) provide, to the extent prescribed by the
Secretary, for entering into agreements, with any agency, insti-
tution, or organization receiving payments under (or through
an allotment under) title V, (i) providing for utilizing such
agency, institution, or organization in furnishing care and serv-
ices which are available under such title or allotment and
which are included in the State plan approved under this sec-
tion (ii) making such provision as may be appropriate for reim-
bursing such agency, institution, or organization for the cost of
any such care and services furnished any individual for which
payment would otherwise be made to the State with respect to
the individual under section 1903, and (iii) providing for coordi-
nation of information and education on pediatric vaccinations
and delivery of immunization services, and (C) provide for co-
ordination of the operations under this title, including the pro-
vision of information and education on pediatric vaccinations
and the delivery of immunization services, with the State’s op-
erations under the special supplemental nutrition program for
women, infants, and children under section 17 of the Child Nu-
trition Act of 1966;

(12) provide that, in determining whether an individual is
blind, there shall be an examination by a physician skilled in
the diseases of the eye or by an optometrist, whichever the in-
dividual may select;

(13) provide—

(A) for a public process for determination of rates of
payment under the plan for hospital services, nursing fa-
cility services, and services of intermediate care facilities
for the mentally retarded under which—

(1) proposed rates, the methodologies underlying
the establishment of such rates, and justifications for
the proposed rates are published,

(ii) providers, beneficiaries and their representa-
tives, and other concerned State residents are given a
reasonable opportunity for review and comment on the
proposed rates, methodologies, and justifications,

(iii) final rates, the methodologies underlying the
establishment of such rates, and justifications for such
final rates are published, and

[(a)(13)(A)] Payment
rates for hospitals, NFs
and ICFs-IID must be
published.
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(iv) in the case of hospitals, such rates take into
account (in a manner consistent with section 1923) the
situation of hospitals which serve a disproportionate
number of low-income patients with special needs;

(B) for payment for hospice care in amounts no lower
than the amounts, using the same methodology, used
under part A of title XVIII and for payment of amounts
under section 1905(0)(3); except that in the case of hospice
care which is furnished to an individual who is a resident
of a nursing facility or intermediate care facility for the
mentally retarded, and who would be eligible under the
plan for nursing facility services or services in an inter-
mediate care facility for the mentally retarded if he had
not elected to receive hospice care, there shall be paid an
additional amount, to take into account the room and
board furnished by the facility, equal to at least 95 percent
of the rate that would have been paid by the State under
the plan for facility services in that facility for that indi-
vidual; and

(C) payment for primary care services (as defined in
subsection (jj)) furnished in 2013 and 2014 by a physician
with a primary specialty designation of family medicine,
general internal medicine, or pediatric medicine at a rate
not less than 100 percent of the payment rate that applies
to such services and physician under part B of title XVIII
(or, if greater, the payment rate that would be applicable
under such part if the conversion factor under section
1848(d) for the year involved were the conversion factor
under such section for 2009);

(14) provide that enrollment fees, premiums, or similar
charges, and deductions, cost sharing, or similar charges, may
be imposed only as provided in section 1916;

(15) provide for payment for services described in clause
(B) or (C) of section 1905(a)(2) under the plan in accordance
with subsection (bb);

(16) provide for inclusion, to the extent required by regula-
tions prescribed by the Secretary, of provisions (conforming to
such regulations) with respect to the furnishing of medical as-
sistance under the plan to individuals who are residents of the
State but are absent therefrom;

(17) except as provided in subsections (e)(14), (e)(15), (1)(3),
(m)(3), and (m)(4), include reasonable standards (which shall
be comparable for all groups and may, in accordance with
standards prescribed by the Secretary, differ with respect to in-
come levels, but only in the case of applicants or recipients of
assistance under the plan who are not receiving aid or assist-
ance under any plan of the State approved under title I, X,
XIV, or XVI, or part A of title IV, and with respect to whom
supplemental security income benefits are not being paid
under title XVI, based on the variations between shelter costs
in urban areas and in rural areas) for determining eligibility
for and the extent of medical assistance under the plan which
(A) are consistent with the objectives of this title, (B) provide
for taking into account only such income and resources as are,

[(a)(13)(A)(iv)] Requires
payment adjustment for
DSH.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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as determined in accordance with standards prescribed by the
Secretary, available to the applicant or recipient and (in the
case of any applicant or recipient who would, except for income
and resources, be eligible for aid or assistance in the form of
money payments under any plan of the State approved under
title I, X, XIV, or XVI, or part A of title IV, or to have paid
with respect to him supplemental security income benefits
under title XVI) as would not be disregarded (or set aside for
future needs) in determining his eligibility for such aid, assist-
ance, or benefits, (C) provide for reasonable evaluation of any
such income or resources, and (D) do not take into account the
financial responsibility of any individual for any applicant or
recipient of assistance under the plan unless such applicant or
recipient is such individual’s spouse or such individual’s child
who is under age 21 or (with respect to States eligible to par-
ticipate in the State program established under title XVI), is
blind or permanently and totally disabled, or is blind or dis-
abled as defined in section 1614 (with respect to States which
are not eligible to participate in such program); and provide for
flexibility in the application of such standards (with respect to
income by taking 1 unt, except to the extent prescribed
by the Secretary, the costs (whether in the form of insurance
premiums, payments made to the State under section
1903(f)(2)(B), or otherwise and regardless of whether such costs
are reimbursed under another public program of the State or
political subdivision thereof) incurred for medical care or for
any other type of remedial care recognized under State law;

(18) comply with the provisions of section 1917 with re-
spect to liens, adjustments and recoveries of medical assistance
correctly paid, transfers of assets, and treatment of certain
trusts;

(19) provide such safeguards as may be necessary to as-
sure that eligibility for care and services under the plan will
be determined, and such care and services will be provided, in
a manner consistent with simplicity of administration and the
best interests of the recipients;

(20) if the State plan includes medical assistance in behalf
of individuals 65 years of age or older who are patients in in-
stitutions for mental diseases—

(A) provide for having in effect such agreements or
other arrangements with State authorities concerned with
mental diseases, and, where appropriate, with such insti-
tutions, as may be necessary for carrying out the State
plan, including arrangements for joint planning and for de-
velopment of alternate methods of care, arrangements pro-
viding assurance of immediate readmittance to institutions
where needed for individuals under alternate plans of care,
and arrangements providing for access to patients and fa-
cilities, for furnishing information, and for making reports;

(B) provide for an individual plan for each such pa-
tient to assure that the institutional care provided to him
is in his best interests, including, to that end, assurances
that there will be initial and periodic review of his medical
and other needs, that he will be given appropriate medical

As Amended Through P.L. 117-328, Enacted December 29, 2022
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treatment within the institution, and that there will be a
periodic determination of his need for continued treatment
in the institution; and

(C) provide for the development of alternate plans of
care, making maximum utilization of available resources,
for recipients 65 years of age or older who would otherwise
need care in such institutions, including appropriate med-
ical treatment and other aid or assistance; for services re-
ferred to in section 3(a)(4)(A)i) and (ii) or section
1603(a)(4)(A)(i) and (ii) which are appropriate for such re-
cipients and for such patients; and for methods of adminis-
tration necessary to assure that the responsibilities of the

State agency under the State plan with respect to such re-

cipients and such patients will be effectively carried out;

(21) if the State plan includes medical assistance in behalf
of individuals 65 years of age or older who are patients in pub-
lic institutions for mental diseases, show that the State is mak-
ing satisfactory progress toward developing and implementing
a comprehensive mental health program, including provision
for utilization of community mental health centers, nursing fa-
cilities, and other alternatives to care in public institutions for
mental diseases;

(22) include descriptions of (A) the kinds and numbers of
professional medical personnel and supporting staff that will
be used in the administration of the plan and of the respon-
sibilities they will have, (B) the standards, for private or public
institutions in which recipients of medical assistance under the
plan may receive care or services, that will be utilized by the
State authority or authorities responsible for establishing and
maintaining such standards, (C) the cooperative arrangements
with State health agencies and State vocational rehabilitation
agencies entered into with a view to maximum utilization of
and coordination of the provision of medical assistance with
the services administered or supervised by such agencies, and
(D) other standards and methods that the State will use to as-
sure that medical or remedial care and services provided to re-
cipients of medical assistance are of high quality;

(23) provide that (A) any individual eligible for medical as-
sistance (including drugs) may obtain such assistance from any
institution, agency, community pharmacy, or person, qualified
to perform the service or services required (including an orga-
nization which provides such services, or arranges for their
availability, on a prepayment basis), who undertakes to pro-
vide him such services, and (B) an enrollment of an individual
eligible for medical assistance in a primary care case-manage-
ment system (described in section 1915(b)(1)), a medicaid man-
aged care organization, or a similar entity ‘shall not restrict the
choice of the qualified person from whom the individual may
receive services under section 1905(a)(4)(C), except as provided
in subsection (g) and in section 1915, except that this para-
graph shall not apply in the case of Puerto Rico, the Virgin Is-
lands, and Guam, and except that nothing in this paragraph
shall be construed as requiring a State to provide medical as-
sistance for such services furnished by a person or entity con-
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victed of a felony under Federal or State law for an offense
which the State agency determines is inconsistent with the
best interests of beneficiaries under the State plan or by a pro-
vider or supplier to which a moratorium under subsection
(kk)(4) is applied during the period of such moratorium’;

(24) effective July 1, 1969, provide for consultative services
by health agencies and other appropriate agencies of the State
to hospitals, nursing facilities, home health agencies, clinics,
laboratories, and such other institutions as the Secretary may
specify in order to assist them (A) to qualify for payments
under this Act, (B) to establish and maintain such fiscal
records as may be necessary for the proper and efficient ad-
ministration of this Act, and (C) to provide information needed
to determine payments due under this Act on account of care
and services furnished to individuals;

(25) provide—

(A) that the State or local agency administering such
plan will take all reasonable measures to ascertain the
legal liability of third parties (including health insurers,
self-insured plans, group health plans (as defined in sec-
tion 607(1) of the Employee Retirement Income Security
Act of 1974), service benefit plans, managed care organiza-
tions, pharmacy benefit managers, or other parties that
are, by statute, contract, or agreement, legally responsible
for payment of a claim for a health care item or service)
to pay for care and services available under the plan, in-
cluding—

(i) the collection of sufficient information (as speci-
fied by the Secretary in regulations) to enable the

State to pursue claims against such third parties, with

such information being collected at the time of any de-

termination or redetermination of eligibility for med-
ical assistance, and

(ii) the submission to the Secretary of a plan (sub-
ject to approval by the Secretary) for pursuing claims
against such third parties, which plan shall be inte-
grated with, and be monitored as a part of the Sec-
retary’s review of, the State’s mechanized claims proc-
essing and information retrieval systems required

under section 1903(r);

(B) that in any case where such a legal liability is
found to exist after medical assistance has been made
available on behalf of the individual and where the
amount of reimbursement the State can reasonably expect
to recover exceeds the costs of such recovery, the State or
local agency will seek reimbursement for such assistance
to the extent of such legal liability;

(C) that in the case of an individual who is entitled to
medical assistance under the State plan with respect to a
service for which a third party is liable for payment, the
person furnishing the service may not seek to collect from
the individual (or any financially responsible relative or
representative of that individual) payment of an amount
for that service (i) if the total of the amount of the liabil-

As Amended Through P.L. 117-328, Enacted December 29, 2022
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ities of third parties for that service is at least equal to the
amount payable for that service under the plan (dis-
regarding section 1916), or (ii) in an amount which exceeds
the lesser of (I) the amount which may be collected under
section 1916, or (II) the amount by which the amount pay-
able for that service under the plan (disregarding section
1916) exceeds the total of the amount of the liabilities of
third parties for that service;

(D) that a person who furnishes services and is partici-
pating under the plan may not refuse to furnish services
to an individual (who is entitled to have payment made
under the plan for the services the person furnishes) be-
cause of a third party’s potential liability for payment for
the service;

(E) that in the case of preventive pediatric care (in-
cluding early and periodic screening and diagnosis services
under section 1905(a)(4)(B)) covered under the State plan,
the State shall—

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to the liability of a third
party for payment for such services; and

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to the liability of a third
party for payment for such services, except that the
State may, if the State determines doing so is cost-ef-
fective and will not adversely affect access to care,
only make such payment if a third party so liable has
not made payment within 90 days after the date the
provider of such services has initially submitted a
claim to such third party for payment for such serv-
ices; and

(ii) seek reimbursement from such third party in
accordance with subparagraph (B);

(F) that in the case of any services covered under such
plan which are provided to an individual on whose behalf
child support enforcement is being carried out by the State
aﬁeﬁcy under part D of title IV of this Act, the State
shall—

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to any third-party liabil-
ity for payment for such services, if such third-party
liability is derived (through insurance or otherwise)
from the parent whose obligation to pay support is
being enforced by such agency, if payment has not
been made by such third party within 30 days after
such services are furnished;

(1) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to any third-party liabil-
ity for payment for such services, if such third-party
liability is derived (through insurance or otherwise)

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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from the parent whose obligation to pay support is
being enforced by such agency, if payment has not
been made by such third party within 100 days after
the date the provider of such services has initially sub-
mitted a claim to such third party for payment for
such services, except that the State may make such
payment within 30 days after such date if the State
determines doing so is cost-effective and necessary to
ensure access to care.;?

(ii) seek reimbursement from such third party in
accordance with subparagraph (B);

(G) that the State prohibits any health insurer (includ-
ing a group health plan, as defined in section 607(1) of the
Employee Retirement Income Security Act of 1974, a self-
insured plan, a service benefit plan, a managed care orga-
nization, a pharmacy benefit manager, or other party that
is, by statute, contract, or agreement, legally responsible
for payment of a claim for a health care item or service),
in enrolling an individual or in making any payments for
benefits to the individual or on the individual’s behalf,
from taking into account that the individual is eligible for
or is provided medical assistance under a plan under this
title for such State, or any other State;

(H) that to the extent that payment has been made
under the State plan for medical assistance in any case
where a third party has a legal liability to make payment
for such assistance, the State has in effect laws under
which, to the extent that payment has been made under
the State plan for medical assistance for health care items
or services furnished to an individual, the State is consid-
ered to have acquired the rights of such individual to pay-
ment by any other party for such health care items or
services; and

(I) that the State shall provide assurances satisfactory
to the Secretary that the State has in effect laws requiring
health insurers, including self-insured plans, group health
plans (as defined in section 607(1) of the Employee Retire-
ment Income Security Act of 1974), service benefit plans,
managed care organizations, pharmacy benefit managers,
or other parties that are, by statute, contract, or agree-
ment, legally responsible for payment of a claim for a
health care item or service, as a condition of doing busi-
ness in the State, to—

(i) provide, with respect to individuals who are eli-
gible (and, at State option, individuals who apply or
whose eligibility for medical assistance is being evalu-
ated in accordance with section 1902(e)(13)(D)) for, or
are provided, medical assistance under a State plan
(or under a waiver of the plan) under this title and
child health assistance under title XXI, upon the re-
quest of the State, information to determine during

580 in law. See the period at the end of the inserted matter by section 202(a)(2) of division
A of Public Law 113-67.

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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what period the individual or their spouses or their
dependents may be (or may have been) covered by a
health insurer and the nature of the coverage that is
or was provided by the health insurer (including the
name, address, and identifying number of the plan) in
a manner prescribed by the Secretary;

(i1)(I) accept the State’s right of recovery and the
assignment to the State of any right of an individual
or other entity to payment from the party for an item
or service for which payment has been made under the
State plan (or under a waiver of such plan); and

(II) in the case of a responsible third party (other
than the original medicare fee-for-service program
under parts A and B of title XVIII, a Medicare Advan-
tage plan offered by a Medicare Advantage organiza-
tion under part C of such title, a reasonable cost reim-
bursement plan under section 1876, a health care pre-
payment plan under section 1833, or a prescription
drug plan offered by a PDP sponsor under part D of
such title) that requires prior authorization for an
item or service furnished to an individual eligible to
receive medical assistance under this title, accept au-
thorization provided by the State that the item or
service is covered under the State plan (or waiver of
such plan) for such individual, as if such authorization
were the prior authorization made by the third party
for such item or service;

(iii) not later than 60 days after receiving any in-
quiry by the State regarding a claim for payment for
any health care item or service that is submitted not
later than 3 years after the date of the provision of
such health care item or service, respond to such in-
quiry; and

(iv) agree not to deny a claim submitted by the
State solely on the basis of the date of submission of
the claim, the type or format of the claim form, a fail-
ure to present proper documentation at the point-of-
sale that is the basis of the claim, or in the case of a
responsible third party (other than the original medi-
care fee-for-service program under parts A and B of
title XVIII, a Medicare Advantage plan offered by a
Medicare Advantage organization under part C of such
title, a reasonable cost reimbursement plan under sec-
tion 1876, a health care prepayment plan under sec-
tion 1833, or a prescription drug plan offered by a
PDP sponsor under part D of such title) a failure to
obtain a prior authorization for the item or service for
which the claim is being submitted, if—

(I) the claim is submitted by the State within
the 3-year period beginning on the date on which
the item or service was furnished; and

(II) any action by the State to enforce its
rights with respect to such claim is commenced

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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within 6 years of the State’s submission of such

claim;

(26) if the State plan includes medical assistance for inpa-
tient mental hospital services, provide, with respect to each pa-
tient receiving such services, for a regular program of medical
review (including medical evaluation) of his need for such serv-
ices, and for a written plan of care;

(27) provide for agreements with every person or institu-
tion providing services under the State plan under which such
person or institution agrees (A) to keep such records as are
necessary fully to disclose the extent of the services provided
to individuals receiving assistance under the State plan, and
(B) to furnish the State agency or the Secretary with such in-
formation, regarding any payments claimed by such person or
institution for providing services under the State plan, as the
State agency or the Secretary may from time to time request;

(28) provide—

(A) that any nursing facility receiving payments under
such plan must satisfy all the requirements of subsections
(b) through (d) of section 1919 as they apply to such facili-
ties;

(B) for including in “nursing facility services” at least
the items and services specified (or deemed to be specified)
by the Secretary under section 1919(f)(7) and making
available upon request a description of the items and serv-
ices so included;

(C) for procedures to make available to the public the
data and methodology used in establishing payment rates
for nursing facilities under this title; and

(D) for compliance (by the date specified in the respec-
tive sections) with the requirements of—

(1) section 1919(e);

(ii) section 1919(g) (relating to responsibility for
survey and certification of nursing facilities); and

(i1i) sections 1919(h)(2)(B) and 1919(h)(2)(D) (re-
lating to establishment and application of remedies);

(29) include a State program which meets the require-
ments set forth in section 1908, for the licensing of administra-
tors of nursing homes;

— (30)(A) provide such methods and procedures relating to
[(2)(30)] Statutory basis cited the utilization of, and the payment for, care and services avail-
in 42 CFR 447.200 and able under the plan (including but not limited to utilization re-
447.300 for UPLs (upper view plans as provided for in section 1903(i)(4)) as may be nec-
payment limits). essary to safeguard against unnecessary utilization of such

care and services and to assure that payments are consistent

[(a)(30)(B)] While with and are sufficient

subparagraph (A) provides to enlist enough providers so that care and services are avail-

general authority for utilization able under the plan at least to the extent that such care and
) services are available to the general population in the geo-

review, subparagraph (B) graphic area; and

provides specific requirements (B) provide, under the program described in subparagraph

for inpatient care, including (A), that—

use of medical necessity. (i) each admission to a hospital, intermediate care fa-

cility for the mentally retarded, or hospital for mental dis-

[(a)(30)] Equal access
provision added in 1989.

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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eases is reviewed or screened in accordance with criteria
established by medical and other professional personnel
who are not themselves directly responsible for the care of
the patient involved, and who do not have a significant fi-
nancial interest in any such institution and are not, except
in the case of a hospital, employed by the institution pro-
viding the care involved, and

(1) the information developed from such review or
screening, along with the data obtained from prior reviews
of the necessity for admission and continued stay of pa-
tients by such professional personnel, shall be used as the
basis for establishing the size and composition of the sam-
ple of admissions to be subject to review and evaluation by
such personnel, and any such sample may be of any size
up to 100 percent of all admissions and must be of suffi-
cient size to serve the purpose of (I) identifying the pat-
terns of care being provided and the changes occurring
over time in such patterns so that the need for modifica-
tion may be ascertained, and (II) subjecting admissions to
early or more extensive review where information indi-
cates that such consideration is warranted to a hospital,
intermediate care facility for the mentally retarded, or hos-
pital for mental diseases;

(31) with respect to services in an intermediate care facil-
ity for the mentally retarded (where the State plan includes
medical assistance for such services) provide, with respect to
each patient receiving such services, for a written plan of care,
prior to admission to or authorization of benefits in such facil-
ity, in accordance with regulations of the Secretary, and for a
regular program of independent professional review (including
medical evaluation) which shall periodically review his need for
such services;

(32) provide that no payment under the plan for any care
or service provided to an individual shall be made to anyone
other than such individual or the person or institution pro-
viding such care or service, under an assignment or power of
attorney or otherwise; except that—

(A) in the case of any care or service provided by a
physician, dentist, or other individual practitioner, such
payment may be made (i) to the employer of such physi-
cian, dentist, or other practitioner if such physician, den-
tist, or practitioner is required as a condition of his em-
ployment to turn over his fee for such care or service to his
employer, or (ii) (where the care or service was provided in
a hospital, clinic, or other facility) to the facility in which
the care or service was provided if there is a contractual
arrangement between such physician, dentist, or practi-
tioner and such facility under which such facility submits
the bill for such care or service;

(B) nothing in this paragraph shall be construed (i) to
prevent the making of such a payment in accordance with
an assignment from the person or institution providing the
care or service involved if such assignment is made to a
governmental agency or entity or is established by or pur-
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suant to the order of a court of competent jurisdiction, or
(ii) to preclude an agent of such person or institution from
receiving any such payment if (but only if) such agent does
so pursuant to an agency agreement under which the com-
pensation to be paid to the agent for his services for or in
connection with the billing or collection of payments due
such person or institution under the plan is unrelated (di-
rectly or indirectly) to the amount of such payments or the
billings therefor, and is not dependent upon the actual col-
lection of any such payment;

(C) in the case of services furnished (during a period
that does not exceed 14 continuous days in the case of an
informal reciprocal arrangement or 90 continuous days (or
such longer period as the Secretary may provide) in the
case of an arrangement involving per diem or other fee-for-
time compensation) by, or incident to the services of, one
physician to the patients of another physician who submits
the claim for such services, payment shall be made to the
physician submitting the claim (as if the services were fur-
nished by, or incident to, the physician’s services), but only
if the claim identifies (in a manner specified by the Sec-
retary) the physician who furnished the services; and

(D) in the case of payment for a childhood vaccine ad-
ministered before October 1, 1994, to individuals entitled
to medical assistance under the State plan, the State plan
may make payment directly to the manufacturer of the
vaccine under a voluntary replacement program agreed to
by the State pursuant to which the manufacturer (i) sup-
plies doses of the vaccine to providers administering the
vaccine, (ii) periodically replaces the supply of the vaccine,
and (iii) charges the State the manufacturer’s price to the
Centers for Disease Control and Prevention for the vaccine
so administered (which price includes a reasonable amount
to cover shipping and the handling of returns);

(33) provide—

(A) that the State health agency, or other appropriate
State medical agency, shall be responsible for establishing
a plan, consistent with regulations prescribed by the Sec-
retary, for the review by appropriate professional health
personnel of the appropriateness and quality of care and
services furnished to recipients of medical assistance
under the plan in order to provide guidance with respect
thereto in the administration of the plan to the State agen-
cy established or designated pursuant to paragraph (5)
and, where applicable, to the State agency described in the
second sentence of this subsection; and

(B) that, except as provided in section 1919(g), the
State or local agency utilized by the Secretary for the pur-
pose specified in the first sentence of section 1864(a), or,
if such agency is not the State agency which is responsible
for licensing health institutions, the State agency respon-
sible for such licensing, will perform for the State agency
administering or supervising the administration of the
plan approved under this title the function of determining
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whether institutions and agencies meet the requirements
for participation in the program under such plan, except
that, if the Secretary has cause to question the adequacy
of such determinations, the Secretary is authorized to vali-
date State determinations and, on that basis, make inde-
pendent and binding determinations concerning the extent
to which individual institutions and agencies meet the re-
quirements for participation;

(34) provide that in the case of any individual who has
been determined to be eligible for medical assistance under the
plan, such assistance will be made available to him for care
and services included under the plan and furnished in or after
the third month before the month in which he made applica-
tion (or application was made on his behalf in the case of a de-
ceased individual) for such assistance if such individual was (or
upon application would have been) eligible for such assistance
at the time such care and services were furnished;

(35) provide that any disclosing entity (as defined in sec-
tion 1124(a)(2)) receiving payments under such plan complies
with the requirements of section 1124;

(36) provide that within 90 days following the completion
of each survey of any health care facility, laboratory, agency,
clinic, or organization, by the appropriate State agency de-
scribed in paragraph (9), such agency shall (in accordance with
regulations of the Secretary) make public in readily available
form and place the pertinent findings of each such survey re-
lating to the compliance of each such health care facility, lab-
oratory, clinic, agency, or organization with (A) the statutory
conditions of participation imposed under this title, and (B) the
major additional conditions which the Secretary finds nec-
essary in the interest of health and safety of individuals who
are furnished care or services by any such facility, laboratory,
clinic, agency, or organization;

@37 provide for claims payment procedures which (A) en-
sure that 90 per centum of claims for payment (for which no
further written information or substantiation is required in
order to make payment) made for services covered under the
plan and furnished by health care practitioners through indi-
vidual or group practices or through shared health facilities
are paid within 30 days of the date of receipt of such claims
and that 99 per centum of such claims are paid within 90 days
of the date of receipt of such claims, and (B) provide for proce-
dures of prepayment and postpayment claims review, including
review of appropriate data with respect to the recipient and
provider of a service and the nature of the service for which
payment is claimed, to ensure the proper and efficient payment
of claims and management of the program;

(38) require that an entity (other than an individual prac-
titioner or a group of practitioners) that furnishes, or arranges
for the furnishing of, items or services under the plan, shall
supply (within such period as may be specified in regulations
by the Secretary or by the single State agency which admin-
isters or supervises the administration of the plan) upon re-
quest specifically addressed to such entity by the Secretary or

[(a)(37)] Timely/prompt
payment: 90% of claims in
30 days; 99% of claims in
90 days (specific waiver
authority at the end of §
1902(a)).
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such State agency, the information described in section
1128(b)(9);

(39) provide that the State agency shall exclude any speci-
fied individual or entity from participation in the program
under the State plan for the period specified by the Secretary,
when required by him to do so pursuant to section 1128 or sec-
tion 1128A, terminate the participation of any individual or en-
tity in such program if (subject to such exceptions as are per-
mitted with respect to exclusion under sections 1128(c)(3)(B)
and 1128(d)(3)(B)) participation of such individual or entity is
terminated under title XVIII, any other State plan under this
title (or waiver of the plan), or any State child health plan
under title XXI (or waiver of the plan) and such termination
is included by the Secretary in any database or similar system
developed pursuant to section 6401(b)(2) of the Patient Protec-
tion and Affordable Care Act, and provide that no payment
may be made under the plan with respect to any item or serv-
ice furnished by such individual or entity during such period;

(40) require each health services facility or organization
which receives payments under the plan and of a type for
which a uniform reporting system has been established under
section 1121(a) to make reports to the Secretary of information
described in such section in accordance with the uniform re-
porting system (established under such section) for that type of
facility or organization;

(41) provide, in accordance with subsection (kk)(8) (as ap-
plicable), that whenever a provider of services or any other per-
son is terminated, suspended, or otherwise sanctioned or pro-
hibited from participating under the State plan, the State
agency shall promptly notify the Secretary and, in the case of
a physician and notwithstanding paragraph (7), the State med-
ical licensing board of such action;

(42) provide that—

(A) the records of any entity participating in the plan
and providing services reimbursable on a cost-related basis
will be audited as the Secretary determines to be nec-
essary to insure that proper payments are made under the
plan; and

b 11(B) not later than December 31, 2010, the State
shall—

(i) establish a program under which the State con-
tracts (consistent with State law and in the same
manner as the Secretary enters into contracts with re-
covery audit contractors under section 1893(h), subject
to such exceptions or requirements as the Secretary
may require for purposes of this title or a particular
State) with 1 or more recovery audit contractors for
the purpose of identifying underpayments and over-
payments and recouping overpayments under the
State plan and under any waiver of the State plan
with respect to all services for which payment is made
to any entity under such plan or waiver; and

(1i) provide assurances satisfactory to the Sec-
retary that—
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(I) under such contracts, payment shall be
made to such a contractor only from amounts re-
covered;

(II) from such amounts recovered, payment—

(aa) shall be made on a contingent basis
for collecting overpayments; and

(bb) may be made in such amounts as the
State may specify for identifying underpay-
ments;

(III) the State has an adequate process for en-
tities to appeal any adverse determination made
by such contractors; and

(IV) such program is carried out in accordance
with such requirements as the Secretary shall
specify, including—

(aa) for purposes of section 1903(a)(7),
that amounts expended by the State to carry
out the program shall be considered amounts
expended as necessary for the proper and effi-
cient administration of the State plan or a
waiver of the plan;

(bb) that section 1903(d) shall apply to
amounts recovered under the program; and

(cc) that the State and any such contrac-
tors under contract with the State shall co-
ordinate such recovery audit efforts with
other contractors or entities performing audits
of entities receiving payments under the State
plan or waiver in the State, including efforts
with Federal and State law enforcement with
respect to the Department of Justice, includ-
ing the Federal Bureau of Investigations, the
Inspector General of the Department of
Health and Human Services, and the State
medicaid fraud control unit; and ¢

. (43) provide for—
[O(Et):g:g]hRqu)u;er::;:‘ng(rg;‘) (A) informing all persons in the State who are under

the age of 21 and who have been determined to be eligible
treatment, and (D) annual for medical assistance including services described in sec-
reporting (through CMS-416) on tion 1905(a)(4)(B), of the availability of early and periodic
EPSDT (defined in § 1905(r) and| screening, diagnostic, and treatment services as described
covered under § 1905(a)(4)( B) in section 1905(r) and the need for age-appropriate immu-
and § 1902(a)(10)(A)) nizations against vaccine-preventable diseases,

: (B) providing or arranging for the provision of such

screening services in all cases where they are requested,
(C) arranging for (directly or through referral to ap-
propriate agencies, organizations, or individuals) corrective
treatment the need for which is disclosed by such child
health screening services, and
(D) reporting to the Secretary (in a uniform form and
manner established by the Secretary, by age group and by

680 in law. The word “and” after the semicolong at the end of paragraph (42) probably should
not appear.
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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basis of eligibility for medical assistance, and by not later
than April 1 after the end of each fiscal year, beginning
with fiscal year 1990) the following information relating to
early and periodic screening, diagnostic, and treatment
services provided under the plan during each fiscal year:

(1) the number of children provided child health
screening services,

(ii) the number of children referred for corrective
treatment (the need for which is disclosed by such
child health screening services),

(iii) the number of children receiving dental serv-
ices, and other information relating to the provision of
dental services to such children described in section
2108(e) 7 and

(iv) the State’s results in attaining the participa-
tion goals set for the State under section 1905(r);

[(a)(44)] Physician (44) in each case for which payment for inpatient hospital
certification of services, services in an intermediate care facility for the men-
inpatient care. tally retarded, or inpatient mental hospital services is made

under the State plan—

(A) a physician (or, in the case of skilled nursing facil-
ity services or intermediate care facility services, a physi-
cian, or a nurse practitioner or clinical nurse specialist
who is not an employee of the facility but is working in col-
laboration with a physician) certifies at the time of admis-
sion, or, if later, the time the individual applies for medical
assistance under the State plan (and a physician, a physi-
cian assistant under the supervision of a physician, or, in
the case of skilled nursing facility services or intermediate
care facility services, a physician, or a nurse practitioner
or clinical nurse specialist who is not an employee of the
facility but is working in collaboration with a physician,
recertifies, where such services are furnished over a period
of time, in such cases, at least as often as required under
section 1903(g)(6) (or, in the case of services that are serv-
ices provided in an intermediate care facility for the men-
tally retarded, every year), and accompanied by such sup-
porting material, appropriate to the case involved, as may
be provided in regulations of the Secretary), that such
services are or were required to be given on an inpatient
basis because the individual needs or needed such services,
and

(B) such services were furnished under a plan estab-
lished and periodically reviewed and evaluated by a physi-
cian, or, in the case of skilled nursing facility services or
intermediate care facility services, a physician, or a nurse
practitioner or clinical nurse specialist who is not an em-
ployee of the facility but is working in collaboration with
a physician;

7Missing punctuation in clause (iii) so in law. See amendment made by section 501(e)(1) of
Public Law 111-3.
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[(a)(46)(A)] State
requirement for Income
Eligibility Verification System
(IEVS) under § 1137.

[(a)(46)(B)] State requirement
for citizenship documentation
under § 1902(ee) or §
1903(x).

(45) provide for mandatory assignment of rights of pay-
ment for medical support and other medical care owed to re-
cipients, in accordance with section 1912;

(46)(A) provide that information 1s requested and ex-
changed for purposes of income and eligibility verification in
accordance with a State system which meets the requirements
of section 1137 of this Act; and

(B) provide, with respect to an individual declaring to be
a citizen or national of the United States for purposes of estab-
lishing eligibility under this title, that the State shall satisfy
the requirements of—

(i) section 1903(x); or
(ii) subsection (ee);
(47) provide—

[(a)(47)] State option of
presumptive eligibility for
pregnant women (§ 1920),
children (§ 1920A), breast and
cervical cancer (§ 1920B), and
family planning (§ 1920C).

(A) at the option of the State, for making ambulatory
prenatal care available to preg‘nant women during a pre-
sumptive eligibility period in accordance with section 1920
and provide for making medical assistance for items and
services described in subsection (a) of section 1920A avail-
able to children during a presumptive eligibility period in
accordance with such section and provide for making med-
ical assistance available to individuals described in sub-

section (a) of section 1920B during a presumptive eligi-
bility period in accordance with such section and provide
for making medical assistance available to individuals de-
scribed in subsection (a) of section 1920C during a pre-
sur&aptive eligibility period in accordance with such section;
an

(B) that any hospital that is a participating provider

[(a)(47)(B)] Hospital presumptive

eligibility.

under the State plan may elect to be a qualified entity for
purposes of determining, on the basis of preliminary infor-
mation, whether any individual is eligible for medical as-

[(a)(50)] Personal needs
allowance (PNA) in case of
institutionalized individuals
(see § 1902(q)).

March 30, 2023

sistance under the State plan or under a waiver of the
plan for purposes of providing the individual with medical
assistance during a presumptive eligibility period, in the
same manner, and subject to the same requirements, as
apply to the State options with respect to populations de-
scribed in section 1920, 1920A, 1920B, or 1920C (but with-
out regard to whether the State has elected to provide for

a presumptive eligibility period under any such sections),

subject to such guidance as the Secretary shall establish;

(48) provide a method of making cards evidencing eligi-
bility for medical assistance available to an eligible individual
who does not reside in a permanent dwelling or does not have
a fixed home or mailing address;

(49) provide that the State will provide information and ac-
cess to certain information respecting sanctions taken against
health care practitioners and providers by State licensing au-
thorities in accordance with section 1921;

(50) provide, in accordance with subsection (q), for a
monthly personal needs allowance for certain institutionalized
individuals and couples;

(51) meet the requirements of section 1924 (relating to pro-
tection of community spouses);

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(2)(53)] Requirement to
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must comply with requirements
of Medicaid Drug Rebate

Program under § 1927.

[(a)(58)] Advance directive
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MFCUs under § 1903(q).
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(52) meet the requirements of section 1925 (relating to ex-
tension of eligibility for medical assistance);

(53) provide—

(A) for notifying in a timely manner all individuals in
the State who are determined to be eligible for medical as-
sistance and who are pregnant women, breastfeeding or
postpartum women (as defined in section 17 of the Child
Nutrition Act of 1966), or children below the age of 5, of
the availability of benefits furnished by the special supple-
mental nutrition program under such section, and

(B) for referring any such individual to the State agen-
cy responsible for administering such program;

(54) in the case of a State plan that provides medical as-
sistance for covered outpatient drugs (as defined in section
1927(k)), comply with the applicable requirements of section
1927,

(55) provide for receipt and initial processing of applica-
tions of individuals for medical assistance under subsection
(a)(10)(A)E)IV), (2)(10)(A)G)(V), (2)(10)(A)ID(VID),
(2)(10)(A)()(IX), or (a)(10)(A)()XXIIT)—

A) at locations which are other than those used for
the receipt and processing of applications for aid under
part A of title IV and which include facilities defined as
disproportionate ~ share  hospitals  under  section
1923(a)(1)(A) and Federally-qualified health centers de-
scribed in section 1905(1)(2)(B), and

(B) using applications which are other than those used
for applications for aid under such part;

(56) provide, in accordance with subsection (s), for adjusted
payments for certain inpatient hospital services;

(57) provide that each hospital, nursing famhty, provider of
home health care or personal care services, hospice program,
or medicaid managed care organization (as defined in section
1903(m)(1)(A)) receiving funds under the plan shall comply
with the requirements of subsection (w);

(58) provide that the State, acting through a State agency,
association, or other private nonprofit entity, develop a written
description of the law of the State (whether statutory or as rec-
ognized by the courts of the State) concerning advance direc-
tives that would be distributed by providers or organizations
under the requirements of subsection (w);

(59) maintain a list (updated not less often than monthly,
and containing each physician’s unique identifier provided
under the system established under subsection (x)) of all physi-
cians who are certified to participate under the State plan;

(60) provide that the State agency shall provide assurances
satisfactory to the Secretary that the State has in effect the
laws relating to medical child support required under section
1908A;

(61) provide that the State must demonstrate that it oper-
ates a medicaid fraud and abuse control unit described in sec-
tion 1903(q) that effectively carries out the functions and re-
quirements described in such section, as determined in accord-
ance with standards established by the Secretary, unless the

[(a)(55)] Applications for
poverty-related
pregnant women and
children separate from
welfare, including at
DSH and FQHCs (also
referred to as
outstationed eligibility
workers).
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State demonstrates to the satisfaction of the Secretary that the
effective operation of such a unit in the State would not be
cost-effective because minimal fraud exists in connection with
the provision of covered services to eligible individuals under
the State plan, and that beneficiaries under the plan will be
protected from abuse and neglect in connection with the provi-
sion of medical assistance under the plan without the existence
of such a unit;

(62) provide for a program for the distribution of pediatric
vaccines to program-registered providers for the immunization
of vaccine-eligible children in accordance with section 1928;

(63) provide for administration and determinations of eligi-
bility with respect to individuals who are (or seek to be) eligi-
b}9e3 for medical assistance based on the application of section
1931;

(64) provide, not later than 1 year after the date of the en-
actment of this paragraph, a mechanism to receive reports
from beneficiaries and others and compile data concerning al-
leged instances of waste, fraud, and abuse relating to the oper-
ation of this title;

(65) provide that the State shall issue provider numbers
for all suppliers of medical assistance consisting of durable
medical equipment, as defined in section 1861(n), and the
State shall not issue or renew such a supplier number for any
such supplier unless—

(A){) full and complete information as to the identity
of each person with an ownership or control interest (as
defined in section 1124(a)(3)) in the supplier or in any sub-
contractor (as defined by the Secretary in regulations) in
which the supplier directly or indirectly has a 5 percent or
more ownership interest; and

(ii) to the extent determined to be feasible under regu-
lations of the Secretary, the name of any disclosing entity
(as defined in section 1124(a)(2)) with respect to which a
person with such an ownership or control interest in the
supplier is a person with such an ownership or control in-
terest in the disclosing entity; and

(B) a surety bond in a form specified by the Secretary
under section 1834(a)(16)(B) and in an amount that is not
less than $50,000 or such comparable surety bond as the
Secretary may permit under the second sentence of such
section;

(66) provide for making eligibility determinations under
section 1935(a);

(67) provide, with respect to services covered under the
State plan (but not under title XVIII) that are furnished to a
PACE program eligible individual enrolled with a PACE pro-
vider by a provider participating under the State plan that
does not have a contract or other agreement with the PACE
provider that establishes payment amounts for such services,
that such participating provider may not require the PACE
provider to pay the participating provider an amount greater
than the amount that would otherwise be payable for the serv-
ice to the participating provider under the State plan for the

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(2)(69)] Medicaid Integrity
Program (under § 1936).
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State where the PACE provider is located (in accordance with
regulations issued by the Secretary);

(68) provide that any entity that receives or makes annual
payments under the State plan of at least $5,000,000, as a con-
dition of receiving such payments, shall—

(A) establish written policies for all employees of the
entity (including management), and of any contractor or
agent of the entity, that provide detailed information about
the False Claims Act established under sections 3729
through 3733 of title 31, United States Code, administra-
tive remedies for false claims and statements established
under chapter 38 of title 31, United States Code, any State
laws pertaining to civil or criminal penalties for false
claims and statements, and whistleblower protections
under such laws, with respect to the role of such laws in
preventing and detecting fraud, waste, and abuse in Fed-
eral health care programs (as defined in section 1128B(f));

(B) include as part of such written policies, detailed
provisions regarding the entity’s policies and procedures
for detecting and preventing fraud, waste, and abuse; and

(C) include in any employee handbook for the entity,
a specific discussion of the laws described in subparagraph
(A), the rights of employees to be protected as whistle-
blowers, and the entity’s policies and procedures for detect-
ing and preventing fraud, waste, and abuse;

(69) provide that the State must comply with any require-
ments determined by the Secretary to be necessary for carrying
out the Medicaid Integrity Program established under section

(70) at the option of the State and notwithstanding para-
graphs (1), (10)(B), and (23), provide for the establishment of
a non-emergency medical transportation brokerage program in
order to more cost-effectively provide transportation for indi-
viduals eligible for medical assistance under the State plan
who need access to medical care or services and have no other
means of transportation which—

(A) may include a wheelchair van, taxi, stretcher car,
bus passes and tickets, secured transportation, and such
other transportation as the Secretary determines appro-
priate; and

b (B) may be conducted under contract with a broker
who—

(i) is selected through a competitive bidding proc-
ess based on the State’s evaluation of the broker’s ex-
perience, performance, references, resources, qualifica-
tions, and costs;

(ii) has oversight procedures to monitor bene-
ficiary access and complaints and ensure that trans-
port personnel are licensed, qualified, competent, and
courteous;

(iii) is subject to regular auditing and oversight by
the State in order to ensure the quality of the trans-
portation services provided and the adequacy of bene-
ficiary access to medical care and services; and

[(a)(70)] State option to
provide non-emergency
medical transportation
(NEMT) through a
brokerage system.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(iv) complies with such requirements related to
prohibitions on referrals and conflict of interest as the
Secretary shall establish (based on the prohibitions on
physician referrals under section 1877 and such other
prohibitions and requirements as the Secretary deter-
mines to be appropriate);

(71) provide that the State will implement an asset
verification program as required under section 1940;

(72) provide that the State will not prevent a Federally-
qualified health center from entering into contractual relation-
ships with private practice dental providers in the provision of
Federally-qualified health center services;

(73) in the case of any State in which 1 or more Indian
Health Programs or Urban Indian Organizations furnishes
health care services, provide for a process under which the
State seeks advice on a regular, ongoing basis from designees
of such Indian Health Programs and Urban Indian Organiza-
tions on matters relating to the application of this title that
are likely to have a direct effect on such Indian Health Pro-
grams and Urban Indian Organizations and that—

(A) shall include solicitation of advice prior to submis-
sion of any plan amendments, waiver requests, and pro-
posals for demonstration projects likely to have a direct ef-
fect on Indians, Indian Health Programs, or Urban Indian
Organizations; and

(B) may include appointment of an advisory committee
and of a designee of such Indian Health Programs and
Urban Indian Organizations to the medical care advisory
cmlnmittee advising the State on its State plan under this
title;

[(a)(74)] ACA MOE under §
1902(gg).

(74) provide for maintenance of effort under the State plan
or under any waiver of the plan in accordance with subsection
(gg); and ®

[(@)(75)] Annual data
reporting required.

(75) provide that, beginning January 2015, and annually
thereafter, the State shall submit a report to the Secretary
that contains—

(A) the total number of enrolled and newly enrolled in-
dividuals in the State plan or under a waiver of the plan
for the fiscal year ending on September 30 of the preceding
calendar year, disaggregated by population, including chil-
dren, parents, nonpregnant childless adults, disabled indi-
viduals, elderly individuals, and such other categories or
sub-categories of individuals eligible for medical assistance
under the State plan or under a waiver of the plan as the
Secretary may require;

(B) a description, which may be specified by popu-
lation, of the outreach and enrollment processes used by
the State during such fiscal year; and

(C) any other data reporting determined necessary by
the Secretary to monitor enrollment and retention of indi-

550 in law. The word “and” probably should not appear at the end of paragraph (74). Section
4302(b)(1)(A)(0) of Public Law 111-148 provides for an amendment to strike “paragraph 4), by
striking'and’at the end” but could not be executed. Such amendment probably should have been
made to paragraph (74).

March 30, 2023
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[(a)(81)] Implementation of
models tested via CMMI.

[Following 1902(a)(81)]
Authority to waive prompt
pay requirement.
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viduals eligible for medical assistance under the State plan

or under a waiver of the plan;

(76) provide that any data collected under the State plan
meets the requirements of section 3101 of the Public Health
Service Act;

(77) provide that the State shall comply with provider and
supplier screening, oversight, and reporting requirements in
accordance with subsection (kk);

(78) provide that, not later than January 1, 2017, in the
case of a State that pursuant to its State plan or waiver of the
plan for medical assistance pays for medical assistance on a
fee-for-service basis, the State shall require each provider fur-
nishing items and services to, or ordering, prescribing, refer-
ring, or certifying eligibility for, services for individuals eligible
to receive medical assistance under such plan to enroll with
the State agency and provide to the State agency the provider’s
identifying information, including the name, specialty, date of
birth, Social Security number, national provider identifier (if
applicable), Federal taxpayer identification number, and the
Elta)te license or certification number of the provider (if applica-

e);
(79) provide that any agent, clearinghouse, or other alter-
nate payee (as defined by the Secretary) that submits claims
on behalf of a health care provider must register with the
State and the Secretary in a form and manner specified by the
Secretary;

(80) provide that the State shall not provide any payments
for items or services provided under the State plan or under
a waiver to any financial institution or entity located outside
of the United States;

(81) provide for implementation of the payment models
specified by the Secretary under section 1115A(c) for imple-
mentation on a nationwide basis unless the State demonstrates
to the satisfaction of the Secretary that implementation would
not be administratively feasible or appropriate to the health
care delivery system of the State;

(82) provide that the State agency responsible for admin-
istering the State plan under this title provides assurances to
the Secretary that the State agency is in compliance with sub-
paragraphs (A), (B), and (C) of section 1128K(b)(2);

(83)9 provide that, not later than January 1, 2017, in the
case of a State plan (or waiver of the plan) that provides med-
ical assistance on a fee-for-service basis or through a primary
care case-management system described in section 1915(b)(1)
(other than a primary care case management entity (as defined
by the Secretary)), the State shall publish (and update on at
least an annual basis) on the public website of the State agen-
cy administering the State plan, a directory of the physicians
described in subsection (mm) and, at State option, other pro-
viders described in such subsection that—

(A) includes—

9For a version of law for section 1902(a)(83), as amended by section 5123(b)(1) of division FF
of Public Law 117-328, see note below.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(i) with respect to each such physician or pro-
vider—

(I) the name of the physician or provider;

(IT) the specialty of the physician or provider;

(III) the address at which the physician or
provider provides services; and

(IV) the telephone number of the physician or
provider; and
(ii) with respect to any such physician or provider

participating in such a primary care case-management
system, information regarding—

(I) whether the physician or provider is ac-
cepting as new patients individuals who receive
medical assistance under this title; and

(II) the physician’s or provider’s cultural and
linguistic capabilities, including the languages
spoken by the physician or provider or by the
skilled medical interpreter providing interpreta-
tion services at the physician’s or provider’s office;

B) may include, at State option, with respect to each
such physician or prowderf
(i) the Internet website of such physician or pro-
vider; or
(ii) whether the physician or provider is accepting
as new patients individuals who receive medical as-
sistance under this title;

[Note: Effective on July 1, 2025, section 5123(b)(1) of division FF
of Public Law 117-328 amends section 1902(a) by amending para-
graph (83) to read as follows:]

(83) provide that in the case of a State plan (or waiver of
the plan) that provides medical assistance on a fee-for-service
basis or through a primary care case-management system de-
scribed in section 1915(b)(1), the State shall publish (and up-
date on at least a quarterly basis or more frequently as required
by the Secretary) on the public website of the State agency ad-
ministering the State plan, a searchable directory of the pro-
viders described in subsection (mm) that, in addition to such
other requirements as the Secretary may specify, such as mak-
ing paper directories available to enrollees, includes with re-
spect to each such provider—

(A) the name of the provider;

(B) the specialty of the provider;

(C) the address at which the provider provides services;
(D) the telephone number of the provider;

(E) information regarding—

(i) the provider’s cultural and linguistic capabili-
ties, including languages (including American Sign
Language) offered by the provider or by a skilled med-
ical interpreter who provides interpretation services at
the provider’s office;

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(ii) whether the provider is accepting as new pa-
tients individuals who receive medical assistance under
this title;

(iii) whether the provider’s office or facility has ac-
commodations for individuals with physical disabil-
ities, including offices, exam rooms, and equipment;

(iv) the Internet website of such prouvider, if appli-
cable; and

(v) whether the provider offers covered services via
telehealth; and
(F) other relevant information as required by the Sec-

retary;

(84) provide that—

(A) the State shall not terminate eligibility for medical
assistance under the State plan for an individual who is
an eligible _]uvemle (as defined in subsection (nn)(2)) be-
cause the juvenile is an inmate of a public institution (as
defined in subsection (nn)(3)), but, subject to subparagraph
(D), may suspend coverage during the period the juvenile
is such an inmate 19;

(B) in the case of an individual who is an eligible juve-
nile described in paragraph (2)(A) of subsection (nn), the
State shall, prior to the individual’s release from such a

[(a)(84)(A)] Effective
07/01/25, this prohibits
states from terminating
Medicaid eligibility for an
eligible juvenile (under
age 21 or under age 26
for a former foster care
youth) because the
juvenile is incarcerated.

public institution, conduct a redetermination of eligibility
for such individual with respect to such medical assistance
(without requiring a new application from the individual)
and, if the State determines pursuant to such redetermina-
tion that the individual continues to meet the eligibility re-
quirements for such medical assistance, the State shall re-
store coverage for such medical assistance to such an indi-
vidual upon the individual’s release from such public insti-
tution;

(C) in the case of an individual who is an eligible juve-
nile described in paragraph (2)(B) of subsection (nn), the
State shall process any application for medical assistance
submitted by, or on behalf of, such individual such that
the State makes a determination of eligibility for such in-
dividual with respect to such medical assistance upon re-
lease of such individual from such public institution; and

(D) in the case of an individual who is an eligible juve-
nile described in subsection (nn)(2) and is within 30 days
of the date on which such eligible juvenile is scheduled to
be released from a public institution following adjudica-
tion, the State shall have in place a plan, and in accord-
ance with such plan, provide for—

(i) in the 30 days prior to the release of such eligi-
ble juvenile from such public institution (or not later
than one week, or as soon as practicable, after release
from the public institution), and in coordination with

10 Effective July 1, 2025, section 5122(a)(2) of division FF of Public Law 117-328 provides for
an amendment to insert “(or in the case of a State electing the option described in the subdivi-
sion (A) following paragraph (31) of section 1905(a), during such period beginning after the dis-
position of charges with respect to such individual)” after “is such an inmate”.

[(a)(84)(B)] Requires states
to redetermine eligibility for
juveniles being released
from a public institution.

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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such institution, any screening or diagnostic service
which meets reasonable standards of medical and den-
tal practice, as determined by the State, or as indi-
cated as medically necessary, in accordance with para-
graphs (1)(A) and (5) of section 1905(r), including a be-
havioral health screening or diagnostic service; and

(i) in the 30 days prior to the release of such eli-
gible juvenile from such public institution, and for at
least 30 days following the release of such eligible ju-
venile from such institution, targeted case manage-
ment services, including referrals for such eligible ju-
venile to the appropriate care and services available in
the geographic region of the home or residence of such
eligible juvenile (where feasible) under the State plan

[(2)(85)] Requires states
to meet certain drug
utilization review
requirements.

(or waiver of such plan);
(85) provide that the State is in compliance with the drug
review and utilization requirements under subsection (00)(1);
(86) provide, at the option of the State, for making medical

assistance available on an inpatient or outpatient basis at a

[(a)(86)] Creates a state
plan option to pay for
inpatient and outpatient
care of infants under age
1 with neonatal
abstinence syndrome at a
residential pediatric
recovery center.

residential pediatric recovery center (as defined in subsection
(pp)) to infants with neonatal abstinence syndrome; and
(87) provide for a mechanism, which may include attesta-
tion, that ensures that, with respect to any provider (including
a transportation network company) or individual driver of non-
emergency transportation to medically necessary services re-
ceiving payments under such plan (but excluding any public
transit authority), at a minimum—
(A) each such provider and individual driver is not ex-

cluded from participation in any Federal health care pro-

March 30, 2023

gram (as defined in section 1128B(f)) and is not listed on
the exclusion list of the Inspector General of the Depart-
ment of Health and Human Services;

(B) each such individual driver has a valid driver’s li-
cense;

(C) each such provider has in place a process to ad-
dress any violation of a State drug law; and

(D) each such provider has in place a process to dis-
close to the State Medicaid program the driving history,
including any traffic violations, of each such individual
driver employed by such provider, including any traffic vio-
lations.
Notwithstanding paragraph (5), if on January 1, 1965, and on the
date on which a State submits its plan for approval under this
title, the State agency which administered or supervised the ad-
ministration of the plan of such State approved under title X (or
title XVI, insofar as it relates to the blind) was different from the
State agency which administered or supervised the administration
of the State plan approved under title I (or title XVI, insofar as it
relates to the aged), the State agency which administered or super-
vised the administration of such plan approved under title X (or
title XVI, insofar as it relates to the blind) may be designated to
administer or supervise the administration of the portion of the
State plan for medical assistance which relates to blind individuals
and a different State agency may be established or designated to

[(a)(87)] Requires state
plan to validate driver
qualifications in providing
non-emergency medical
transportation.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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non-citizens who would
otherwise qualify under §
1903(v).
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administer or supervise the administration of the rest of the State
plan for medical assistance; and in such case the part of the plan
which each such agency adrmmsters, or the administration of
which each such agency supervises, shall be regarded as a separate
plan for purposes of this title (except for purposes of paragraph
(10)). The provisions of paragraphs (9)(A), (31), and (33) and of sec-
tion 1903(1)(4) shall not apply to a religious nonmedical health care
institution (as defined in section 1861(ss)(1)).

For purposes of paragraph (10) any individual who, for the month
of August 1972, was eligible for or receiving aid or assistance under
a State plan approved under title I, X, XIV, or XVI, or part A of
title IV and who for such month was entitled to monthly insurance
benefits under title II shall for purposes of this title only be
deemed to be eligible for financial aid or assistance for any month
thereafter if such individual would have been eligible for financial
aid or assistance for such month had the increase in monthly in-
surance benefits under title II resulting from enactment of Public
Law 92-336 not been applicable to such individual.

The requirement of clause (A) of paragraph (37) with respect to a
State plan may be waived by the Secretary if he finds that the
State has exercised good faith in trying to meet such requirement.
For purposes of this title, any child who meets the requirements of
paragraph (1) or (2) of section 473(b) shall be deemed to be a de-
pendent child as defined in section 406 and shall be deemed to be
a recipient of aid to families with dependent children under part
A of title IV in the State where such child resides. Notwithstanding
paragraph (10)(B) or any other provision of this subsection, a State
plan shall provide medical assistance with respect to an alien who
is not lawfully admitted for permanent residence or otherwise per-
manently residing in the United States under color of law only in
accordance with section 1903(v).

(b) The Secretary shall approve any plan which fulfills the con-
ditions specified in subsection (a) of this section, except that he
shall not approve any plan which imposes, as a condition of eligi-
bility for medical assistance under the plan—

(1) an age requirement of more than 65 years; or

(2) any residence requirement which excludes any indi-
vidual who resides in the State, regardless of whether or not
the residence is maintained permanently or at a fixed address;
or

(3) any citizenship requirement which excludes any citizen
of the United States.

(¢) Notwithstanding subsection (b), the Secretary shall not ap-
prove any State plan for medical assistance if the State requires in-
dividuals described in subsection (1)(1) to apply for assistance under
the State program funded under part A of title IV as a condition
of applying for or receiving medical assistance under this title.

(d) If a State contracts with an entity which meets the require-
ments of section 1152, as determined by the Secretary, or a utiliza-
tion and quality control peer review organization having a contract
with the Secretary under part B of title XI for the performance of
medical or utilization review functions (including quality review
functions described in subsection (a)(30)(C)) required under this
title of a State plan with respect to specific services or providers

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(or services or providers in a geographic area of the State), such re-
quirements shall be deemed to be met for those services or pro-
viders (or services or providers in that area) by delegation to such
an entity or organization under the contract of the State’s authority
to conduct such review activities if the contract provides for the
performance of activities not inconsistent with part B of title XI
and provides for such assurances of satisfactory performance by
such an entity or organization as the Secretary may prescribe.

(e)(1) Beginning April 1, 1990, for provisions relating to the ex-
tension of eligibility for medical assistance for certain families who
have received aid pursuant to a State plan approved under part A
of title IV and have earned income, see section 1925.

(2)(A) In the case of an individual who is enrolled with a med-
icaid managed care organization (as defined in section
1903(m)(1)(A)), with a primary care case manager (as defined in
section 1905(t)), or with an eligible organization with a contract
under section 1876 and who would (but for this paragraph) lose eli-
gibility for benefits under this title before the end of the minimum
enrollment period (defined in subparagraph (B)), the State plan
may provide, notwithstanding any other provision of this title, that
the individual shall be deemed to continue to be eligible for such
benefits until the end of such minimum period, but, except for ben-
efits furnished under section 1905(a)(4)(C), only with respect to
such benefits provided to the individual as an enrollee of such orga-
nization or entity or by or through the case manager.

(B) For purposes of subparagraph (A), the term “minimum en-
rollment period” means, with respect to an individual’s enrollment
with an organization or entity under a State plan, a period, estab-
lished by the State, of not more than six months beginning on the
date the individual’s enrollment with the organization or entity be-
comes effective.

[(e)(3)] Katie Beckett option for
children with disabilities who
require an institutional level of
care but are living at home.

(3) At the option of the State, any individual who—

(A) is 18 years of age or younger and qualifies as a dis-
abled individual under section 1614(a);

(B) with respect to whom there has been a determination
by the State that—

March 30, 2023

(1) the individual requires a level of care provided in
a hospital, nursing facility, or intermediate care facility for
the mentally retarded,
(ii) it is appropriate to provide such care for the indi-
vidual outside such an institution, and
(iii) the estimated amount which would be expended
for medical assistance for the individual for such care out-
side an institution is not greater than the estimated
amount which would otherwise be expended for medical
assistance for the individual within an appropriate institu-
tion; and
(C) if the individual were in a medical institution, would
be eligible for medical assistance under the State plan under
this title,
shall be deemed, for purposes of this title only, to be an indi-
vidual with respect to whom a supplemental security income
payment, or State supplemental payment, respectively, is being
paid under title XVI.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(4) A child born to a woman eligible for and receiving medical
assistance under a State plan on the date of the child’s birth shall
be deemed to have applied for medical assistance and to have been
found eligible for such assistance under such plan on the date of
such birth and to remain eligible for such assistance for a period
of one year. During the period in which a child is deemed under
the preceding sentence to be eligible for medical assistance, the
medical assistance eligibility identification number of the mother
shall also serve as the identification number of the child, and all
claims shall be submitted and paid under such number (unless the
State issues a separate identification number for the child before
such period expires). Notwithstanding the preceding sentence, in
the case of a child who is born in the United States to an alien
mother for whom medical assistance for the delivery of the child is
made available pursuant to section 1903(v), the State immediately
shall issue a separate identification number for the child upon noti-
]f;lcat};lion by the facility at which such delivery occurred of the child’s

irth.

(5) A woman who, while pregnant, is eligible for, has applied
for, and has received medical assistance under the State plan, shall
continue to be eligible under the plan, as though she were preg-
nant, for all pregnancy-related and postpartum medical assistance
under the plan, through the end of the month in which the 60-day
period (beginning on the last day of her pregnancy) ends.

(6) In the case of a pregnant woman described in subsection
(a)(10) who, because of a change in income of the family of which
she is a member, would not otherwise continue to be described in
such subsection, the woman shall be deemed to continue to be an
individual described in subsection (a)(10)(A)A)(IV) and subsection
(1)(1)(A) without regard to such change of income through the end
of the month in which the 60-day period (beginning on the last day
of her pregnancy) ends. The preceding sentence shall not apply in
the case of a woman who has been provided ambulatory prenatal
care pursuant to section 1920 during a presumptive eligibility pe-
riod and is then, in accordance with such section, determined to be
ineligible for medical assistance under the State plan.

(7) In the case of an infant or child described in subparagraph
(B), (C), or (D) of subsection (1)(1) or paragraph (2) of section
1905(n)—

(A) who is receiving inpatient services for which medical
assistance is provided on the date the infant or child attains
the maximum age with respect to which coverage is provided
under the State plan for such individuals, and

(B) who, but for attaining such age, would remain eligible
for medical assistance under such subsection,

the infant or child shall continue to be treated as an individual de-
scribed in such respective provision until the end of the stay for
which the inpatient services are furnished.

(8) If an individual is determined to be a qualified medicare
beneficiary (as defined in section 1905(p)(1)), such determination
shall apply to services furnished after the end of the month in
which the determination first occurs. For purposes of payment to
a State under section 1903(a), such determination shall be consid-
ered to be valid for an individual for a period of 12 months, except

[(e)(6)] Mandatory
continuous coverage of
pregnant women
(regardless of income
changes) through required
post-partum period.
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that a State may provide for such determinations more frequently,
but not more frequently than once every 6 months for an indi-
vidual.

(9)(A) At the option of the State, the plan may include as med-
ical assistance respiratory care services for any individual who—

(1) is medically dependent on a ventilator for life support
at least six hours per day;

(ii) has been so dependent for at least 30 consecutive days
(or the maximum number of days authorized under the State
plan, whichever is less) as an inpatient;

(iii) but for the availability of respiratory care services,
would require respiratory care as an inpatient in a hospital,
nursing facility, or intermediate care facility for the mentally
retarded and would be eligible to have payment made for such
inpatient care under the State plan;

(iv) has adequate social support services to be cared for at
home; and

(v) wishes to be cared for at home.

(B) The requirements of subparagraph (A)(ii) may be satisfied
by a continuous stay in one or more hospitals, nursing facilities, or
intermediate care facilities for the mentally retarded.

(C) For purposes of this paragraph, respiratory care services
means services provided on a part-time basis in the home of the
individual by a respiratory therapist or other health care profes-
sional trained in respiratory therapy (as determined by the State),
payment for which is not otherwise included within other items
and services furnished to such individual as medical assistance
under the plan.

(10)(A) The fact that an individual, child, or pregnant woman
may be denied aid under part A of title IV pursuant to section
402(a)(43) shall not be construed as denying (or permitting a State
to deny) medical assistance under this title to such individual,
child, or woman who is eligible for assistance under this title on
a basis other than the receipt of aid under such part.

(B) If an individual, child, or pregnant woman is receiving aid
under part A of title IV and such aid is terminated pursuant to sec-
tion 402(a)(43), the State may not discontinue medical assistance
under this title for the individual, child, or woman until the State
has determined that the individual, child, or woman is not eligible
for assistance under this title on a basis other than the receipt of
aid under such part.

(11)(A) In the case of an individual who is enrolled with a
group health plan under section 1906 and who would (but for this
paragraph) lose eligibility for benefits under this title before the
end of the minimum enrollment period (defined in subparagraph
(B)), the State plan may provide, notwithstanding any other provi-
sion of this title, that the individual shall be deemed to continue
to be eligible for such benefits until the end of such minimum pe-
riod, but only with respect to such benefits provided to the indi-
vidual as an enrollee of such plan.

(B) For purposes of subparagraph (A), the term “minimum en-
rollment period” means, with respect to an individual’s enrollment
with a group health plan, a period established by the State, of not
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more than 6 months beginning on the date the individual’s enroll-
ment under the plan becomes effective.

(12) At the option of the State, the plan may provide that an
individual who is under an age specified by the State (not to exceed
19 years of age) and who is determined to be eligible for benefits
under a State plan approved under this title under subsection
(?)(IOJ(A) shall remain eligible for those benefits until the earlier
of—

(A) the end of a period (not to exceed 12 months) following
the determination; or
(B) the time that the individual exceeds that age.

[Note: Section 5112(a) of division FF of Public Law 117-328 pro-
vides for an amendment to strike paragraph (12) and insert a new
paragraph (12). Subsection (c) of such section 5112 states “[t]he
amendments made by this section shall take effect on the first day
of the first fiscal quarter that begins on or after the date that is
1 year after the date of enactment of this Act.” [effective date is
October 1, 2024]. Upon such date, paragraph (12) (as amended) will
read as follows:]

(12) 1 YEAR OF CONTINUOUS ELIGIBILITY FOR CHILDREN.—
The State plan (or waiver of such State plan) shall provide that
an individual who is under the age of 19 and who is deter-
mined to be eligible for benefits under a State plan (or waiver
of such plan) approved under this title under subsection
(a)(10)(A) shall remain eligible for such benefits until the ear-
lier of—

(A) the end of the 12-month period beginning on the
date of such determination;
(B) the time that such individual attains the age of 19;

(C) the date that such individual ceases to be a resi-
dent of such State.

(13) EXPRESS LANE OPTION.—
(A) IN GENERAL.—

(i) OPTION TO USE A FINDING FROM AN EXPRESS LANE
AGENCY.—At the option of the State, the State plan may
provide that in determining eligibility under this title for
a child (as defined in subparagraph (G)), the State may
rely on a finding made within a reasonable period (as de-
termined by the State) from an Express Lane agency (as
defined in subparagraph (F)) when it determines whether
a child satisfies one or more components of eligibility for
medical assistance under this title. The State may rely on
a finding from an Express Lane agency notwithstanding
sections 1902(a)(46)(B) and 1137(d) or any differences in
budget unit, disregard, deeming or other methodology, if
the following requirements are met:

(I) PROHIBITION ON DETERMINING CHILDREN INELI-

GIBLE FOR COVERAGE.—If a finding from an Express

Lane agency would result in a determination that a

child does not satisfy an eligibility requirement for
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medical assistance under this title and for child health

assistance under title XXI, the State shall determine

eligibility for assistance using its regular procedures.

(II) NOTICE REQUIREMENT.—For any child who is
found eligible for medical assistance under the State
plan under this title or child health assistance under
title XXI and who is subject to premiums based on an
Express Lane agency’s finding of such child’s income
level, the State shall provide notice that the child may
qualify for lower premium payments if evaluated by
the State using its regular policies and of the proce-
dures for requesting such an evaluation.

(IITI) COMPLIANCE WITH SCREEN AND ENROLL RE-
QUIREMENT.—The State shall satisfy the requirements
under subparagraphs (A) and (B) of section 2102(b)(3)
(relating to screen and enroll) before enrolling a child
in child health assistance under title XXI. At its op-
tion, the State may fulfill such requirements in accord-
ance with either option provided under subparagraph
(C) of this paragraph.

(IV) VERIFICATION OF CITIZENSHIP OR NATIONALITY
STATUS.—The State shall satisfy the requirements of
section 1902(a)(46)(B) or 2105(c)(9), as applicable for
verifications of citizenship or nationality status.

(V) CopiNG.—The State meets the requirements of
subparagraph (E).

(ii) OPTION TO APPLY TO RENEWALS AND REDETERMINA-
TIONS.—The State may apply the provisions of this para-
graph when conducting initial determinations of eligibility,
redeterminations of eligibility, or both, as described in the
State plan.

(B) RULES OF CONSTRUCTION.—Nothing in this paragraph
shall be construed—

(i) to limit or prohibit a State from taking any actions
otherwise permitted under this title or title XXI in deter-
mining eligibility for or enrolling children into medical as-
sistance under this title or child health assistance under
title XXI; or

(ii) to modify the limitations in section 1902(a)(5) con-
cerning the agencies that may make a determination of eli-
gibility for medical assistance under this title.

(C) OPTIONS FOR SATISFYING THE SCREEN AND ENROLL RE-
QUIREMENT.—

(i) IN GENERAL.—With respect to a child whose eligi-
bility for medical assistance under this title or for child
health assistance under title XXI has been evaluated by a
State agency using an income finding from an Express
Lane agency, a State may carry out its duties under sub-
paragraphs (A) and (B) of section 2102(b)(3) (relating to
screen and enroll) in accordance with either clause (i1) or
clause (iii).

(ii) ESTABLISHING A SCREENING THRESHOLD.—

(I) IN GENERAL.—Under this clause, the State es-
tablishes a screening threshold set as a percentage of
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the Federal poverty level that exceeds the highest in-
come threshold applicable under this title to the child
by a minimum of 30 percentage points or, at State op-
tion, a higher number of percentage points that re-
flects the value (as determined by the State and de-
scribed in the State plan) of any differences between
income methodologies used by the program adminis-
tered by the Express Lane agency and the methodolo-
gies used by the State in determining eligibility for
medical assistance under this title.

(II) CHILDREN WITH INCOME NOT ABOVE THRESH-
oLD.—If the income of a child does not exceed the
screening threshold, the child is deemed to satisfy the
income eligibility criteria for medical assistance under
this title regardless of whether such child would other-
wise satisfy such criteria.

(ITI) CHILDREN WITH INCOME ABOVE THRESHOLD.—
If the income of a child exceeds the screening thresh-
old, the child shall be considered to have an income
above the Medicaid applicable income level described
in section 2110(b)(4) and to satisfy the requirement
under section 2110(b)(1)(C) (relating to the require-
ment that CHIP matching funds be used only for chil-
dren not eligible for Medicaid). If such a child is en-
rolled in child health assistance under title XXI, the
State shall provide the parent, guardian, or custodial
relative with the following:

(aa) Notice that the child may be eligible to
receive medical assistance under the State plan
under this title if evaluated for such assistance
under the State’s regular procedures and notice of
the process through which a parent, guardian, or
custodial relative can request that the State
evaluate the child’s eligibility for medical assist-
ance under this title using such regular proce-

res.

(bb) A description of differences between the
medical assistance provided under this title and
child health assistance under title XXI, including
differences in cost-sharing requirements and cov-
ered benefits.

(iii) TEMPORARY ENROLLMENT IN CHIP PENDING SCREEN
AND ENROLL.—

(I) IN GENERAL.—Under this clause, a State en-
rolls a child in child health assistance under title XXI
for a temporary period if the child appears eligible for
such assistance based on an income finding by an Ex-
press Lane agency.

(II) DETERMINATION OF ELIGIBILITY.—During such
temporary enrollment period, the State shall deter-
mine the child’s eligibility for child health assistance
under title XXI or for medical assistance under this
title in accordance with this clause.
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(IIT) PROMPT FOLLOW UP.—In making such a de-
termination, the State shall take prompt action to de-
termine whether the child should be enrolled in med-
ical assistance under this title or child health assist-
ance under title XXI pursuant to subparagraphs (A)
and (B) of section 2102(b)(3) (relating to screen and
enroll).

(IV) REQUIREMENT FOR SIMPLIFIED DETERMINA-
TION.—In making such a determination, the State
shall use procedures that, to the maximum feasible ex-
tent, reduce the burden imposed on the individual of
such determination. Such procedures may not require
the child’s parent, guardian, or custodial relative to
provide or verify information that already has been
provided to the State agency by an Express Lane
agency or another source of information unless the
State agency has reason to believe the information is
erroneous.

(V) AVAILABILITY OF CHIP MATCHING FUNDS DUR-
ING TEMPORARY ENROLLMENT PERIOD.—Medical assist-
ance for items and services that are provided to a
child enrolled in title XXI during a temporary enroll-
ment period under this clause shall be treated as child
health assistance under such title.

(D) OPTION FOR AUTOMATIC ENROLLMENT.—

(i) IN GENERAL.—The State may initiate and deter-
mine eligibility for medical assistance under the State
Medicaid plan or for child health assistance under the
State CHIP plan without a program application from, or
on behalf of, the child based on data obtained from sources
other than the child (or the child’s family), but a child can
only be automatically enrolled in the State Medicaid plan
or the State CHIP plan if the child or the family affirma-
tively consents to being enrolled through affirmation in
writing, by telephone, orally, through electronic signature,
or through any other means specified by the Secretary or
by signature on an Express Lane agency application, if the
requirement of clause (ii) is met.

(ii) INFORMATION REQUIREMENT.—The requirement of
this clause is that the State informs the parent, guardian,
or custodial relative of the child of the services that will
be covered, appropriate methods for using such services,
premium or other cost sharing charges (if any) that apply,
medical support obligations (under section 1912(a)) created
by enrollment (if applicable), and the actions the parent,
guardian, or relative must take to maintain enrollment
and renew coverage.

(E) CODING; APPLICATION TO ENROLLMENT ERROR RATES.—

(i) IN GENERAL.—For purposes of subparagraph (A)(iv),
the requirement of this subparagraph for a State is that
the State agrees to—

(I) assign such codes as the Secretary shall re-
quire to the children who are enrolled in the State
Medicaid plan or the State CHIP plan through reli-
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ance on a finding made by an Express Lane agency for
the duration of the State’s election under this para-

graph;

(II) annually provide the Secretary with a statis-
tically valid sample (that is approved by Secretary) of
the children enrolled in such plans through reliance on
such a finding by conducting a full Medicaid eligibility
review of the children identified for such sample for
purposes of determining an eligibility error rate (as
described in clause (iv)) with respect to the enrollment
of such children (and shall not include such children
in any data or samples used for purposes of complying
with a Medicaid Eligibility Quality Control (MEQC)
review or a payment error rate measurement (PERM)
requirement);

(III) submit the error rate determined under sub-
clause (II) to the Secretary;

(IV) if such error rate exceeds 3 percent for either
of the first 2 fiscal years in which the State elects to
apply this paragraph, demonstrate to the satisfaction
of the Secretary the specific corrective actions imple-
mented by the State to improve upon such error rate;

(V) if such error rate exceeds 3 percent for any fis-
cal year in which the State elects to apply this para-
graph, a reduction in the amount otherwise payable to
the State under section 1903(a) for quarters for that
fiscal year, equal to the total amount of erroneous ex-
cess payments determined for the fiscal year only with
respect to the children included in the sample for the
fiscal year that are in excess of a 3 percent error rate
with respect to such children.

(i) NO PUNITIVE ACTION BASED ON ERROR RATE.—The
Secretary shall not apply the error rate derived from the
sample under clause (i) to the entire population of children
enrolled in the State Medicaid plan or the State CHIP
plan through reliance on a finding made by an Express
Lane agency, or to the population of children enrolled in
such plans on the basis of the State’s regular procedures
for determining eligibility, or penalize the State on the
basis of such error rate in any manner other than the re-
duction of payments provided for under clause (1)(V).

(iii) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed as relieving a State that elects to
apply this paragraph from being subject to a penalty under
section 1903(u), for payments made under the State Med-
icaid plan with respect to ineligible individuals and fami-
lies that are determined to exceed the error rate permitted
under that section (as determined without regard to the
error rate determined under clause (i)(II)).

(iv) ERROR RATE DEFINED.—In this subparagraph, the
term “error rate” means the rate of erroneous excess pay-
ments for medical assistance (as defined in section
1903(u)(1)(D)) for the period involved, except that such
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payments shall be limited to individuals for which eligi-
bility determinations are made under this paragraph and
except that in applying this paragraph under title XXI,
there shall be substituted for references to provisions of
this title corresponding provisions within title XXI.

(F) EXPRESS LANE AGENCY.—

(1) IN GENERAL.—In this paragraph, the term “Express
Lane agency” means a public agency that—

(I) is determined by the State Medicaid agency or
the State CHIP agency (as applicable) to be capable of
making the determinations of one or more eligibility
requirements described in subparagraph (A)(i);

(II) is identified in the State Medicaid plan or the
State CHIP plan; and

(III) notifies the child’s family—

(aa) of the information which shall be dis-
closed in accordance with this paragraph;

(bb) that the information disclosed will be
used solely for purposes of determining eligibility
for medical assistance under the State Medicaid
plan or for child health assistance under the State
CHIP plan; and

(cc) that the family may elect to not have the
information disclosed for such purposes; and
(IV) enters into, or is subject to, an interagency

agreement to limit the disclosure and use of the infor-

mation disclosed.

(ii) INCLUSION OF SPECIFIC PUBLIC AGENCIES AND IN-
DIAN TRIBES AND TRIBAL ORGANIZATIONS.—Such term in-
cludes the following:

I) A public agency that determines eligibility for
assistance under any of the following:

(aa) The temporary assistance for needy fami-
lies program funded under part A of title IV.

(bb) A State program funded under part D of
title IV.

(cc) The State Medicaid plan.

(dd) The State CHIP plan.

(ee) The Food and Nutrition Act of 2008 (7
U.S.C. 2011 et seq.).

(ff) The Head Start Act (42 U.S.C. 9801 et
seq.).

(gg) The Richard B. Russell National School
Lunch Act (42 U.S.C. 1751 et seq.).

(hh) The Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.).

(ii) The Child Care and Development Block
Grant Act of 1990 (42 U.S.C. 9858 et seq.).

(Gj) The Stewart B. McKinney Homeless As-
sistance Act (42 U.S.C. 11301 et seq.).

(kk) The United States Housing Act of 1937
(42 U.S.C. 1437 et seq.).
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(11) The Native American Housing Assistance

and Self-Determination Act of 1996 (25 U.S.C.

4101 et seq.).

(II) A State-specified governmental agency that
has fiscal liability or legal responsibility for the accu-
racy of the eligibility determination findings relied on
by the State.

(III) A public agency that is subject to an inter-
agency agreement limiting the disclosure and use of
the information disclosed for purposes of determining
eligibility under the State Medicaid plan or the State
CHIP plan.

(IV)11 The Indian Health Service, an Indian

Tribe, Tribal Organization, or Urban Indian Orga-

nization (as defined in section 1139(c)).

(iii) EXCLUSIONS.—Such term does not include an
agency that determines eligibility for a program estab-
lished under the Social Services Block Grant established
under title XX or a private, for-profit organization.

(iv) RULES OF CONSTRUCTION.—Nothing in this para-
graph shall be construed as—

(I) exempting a State Medicaid agency from com-
plying with the requirements of section 1902(a)(4) re-
lating to merit-based personnel standards for employ-
ees of the State Medicaid agency and safeguards
against conflicts of interest); or

(II) authorizing a State Medicaid agency that
elects to use Express Lane agencies under this sub-
paragraph to use the Express Lane option to avoid
complying with such requirements for purposes of
making eligibility determinations under the State
Medicaid plan.

(v) ADDITIONAL DEFINITIONS.—In this paragraph:

(I) STATE.—The term “State” means 1 of the 50
States or the District of Columbia.

(II) STATE CHIP AGENCY.—The term “State CHIP
agency” means the State agency responsible for ad-
ministering the State CHIP plan.

(ITI) StATE cHIP PLAN.—The term “State CHIP
plan” means the State child health plan established
under title XXI and includes any waiver of such plan.

(IV) STATE MEDICAID AGENCY.—The term “State
Medicaid agency” means the State agency responsible
for administering the State Medicaid plan.

(V) STATE MEDICAID PLAN.—The term “State Med-
icaid plan” means the State plan established under
title XIX and includes any waiver of such plan.

(G) CHILD DEFINED.—For purposes of this paragraph, the
term “child” means an individual under 19 years of age, or, at
the option of a State, such higher age, not to exceed 21 years
of age, as the State may elect.

11 Margin for subclause (IV) so in law. See amendment made by section 2901(c)(2) of Public
Law 111-148 which added this new subclause.
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(H) STATE OPTION TO RELY ON STATE INCOME TAX DATA OR

RETURN.—At the option of the State, a finding from an Express
Lane agency may include gross income or adjusted gross in-
come shown by State income tax records or returns.

(I) APPLICATION.—This paragraph shall not apply with re-

spect to eligibility determinations made after September 30,
2029.

[(e)(14)] Mandatory use of
MAGI for counting income,
effective 01/01/14, subject
to exceptions in
subparagraph (D).

[(e)(14)(D)(i)] Exceptions to MAGI
income counting rules, including
the following groups: (1) -
individuals whose eligibility does
not require an income
determination (e.g., individuals
receiving Supplemental Security
Income (SSI) and children in foster
care); (ll) - individuals over age 65;
(1) - individuals who are blind or
disabled, including children eligible
under Katie Beckett option (§
1902(e)(3)); (V) - medically needy
individuals; (V) - individuals in
Medicare Savings Program (MSP).

March 30, 2023

(14) INCOME DETERMINED USING MODIFIED ADJUSTED GROSS

INCOME.—

(A) IN GENERAL.—Notwithstanding subsection (r) or
any other provision of this title, except as provided in sub-
paragraph (D), for purposes of determining income eligi-
bility for medical assistance under the State plan or under
any waiver of such plan and for any other purpose applica-
ble under the plan or waiver for which a determination of
income is required, including with respect to the imposi-
tion of premiums and cost-sharing, a State shall use the
modified adjusted gross income of an individual and, in the
case of an individual in a family greater than 1, the house-
hold income of such family. A State shall establish income
eligibility thresholds for populations to be eligible for med-
ical assistance under the State plan or a waiver of the plan
using modified adjusted gross income and household in-
come that are not less than the effective income eligibility
levels that applied under the State plan or waiver on the
date of enactment of the Patient Protection and Affordable
Care Act. For purposes of complying with the maintenance
of effort requirements under subsection (gg) during the
transition to modified adjusted gross income and house-
hold income, a State shall, working with the Secretary, es-
tablish an equivalent income test that ensures individuals
eligible for medical assistance under the State plan or
under a waiver of the plan on the date of enactment of the
Patient Protection and Affordable Care Act, do not lose
coverage under the State plan or under a waiver of the
plan. The Secretary may waive such provisions of this title
and title XXI as are necessary to ensure that States estab-
lish income and eligibility determination systems that pro-
tect beneficiaries.

(B) NO INCOME OR EXPENSE DISREGARDS.—Subject to
subparagraph (I), no type of expense, block, or other in-
come disregard shall be applied by a State to determine in-
come eligibility for medical assistance under the State plan
or under any waiver of such plan or for any other purpose
applicable under the plan or waiver for which a determina-
tion of income is required.

(C) NO ASSETS TEST.—A State shall not apply any as-
sets or resources test for purposes of determining eligi-
bility for medical assistance under the State plan or under
a waiver of the plan.

(D) EXCEPTIONS.—

(i) INDIVIDUALS ELIGIBLE BECAUSE OF OTHER AID

OR ASSISTANCE, ELDERLY INDIVIDUALS, MEDICALLY

NEEDY INDIVIDUALS, AND INDIVIDUALS ELIGIBLE FOR
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MEDICARE COST-SHARING.—Subparagraphs (A), (B),
and (C) shall not apply to the determination of eligi-
bility under the State plan or under a waiver for med-
ical assistance for the following:

(I) Individuals who are eligible for medical as-
sistance under the State plan or under a waiver
of the plan on a basis that does not require a de-
termination of income by the State agency admin-
istering the State plan or waiver, including as a
result of eligibility for, or receipt of, other Federal
or State aid or assistance, individuals who are eli-
gible on the basis of receiving (or being treated as
if receiving) supplemental security income benefits
under title XVI, and individuals who are eligible
as a result of being or being deemed to be a child
in foster care under the responsibility of the State.

(II) Individuals who have attained age 65.

(IIT) Individuals who qualify for medical as-
sistance under the State plan or under any waiver
of such plan on the basis of being blind or disabled
(or being treated as being blind or disabled) with-
out regard to whether the individual is eligible for
supplemental security income benefits under title
XVI on the basis of being blind or disabled and in-
cluding an individual who is eligible for medical
assistance on the basis of section 1902(e)(3).

(IV) Individuals described in subsection
(a)(10)(C).

(V) Individuals described in any clause of sub-
section (a)(10)(E).

(ii) EXPRESS LANE AGENCY FINDINGS.—In the case
of a State that elects the Express Lane option under
paragraph (13), notwithstanding subparagraphs (A),
(B), and (C), the State may rely on a finding made by
an Express Lane agency in accordance with that para-
graph relating to the income of an individual for pur-
poses of determining the individual’s eligibility for
medical assistance under the State plan or under a
waiver of the plan.

(iii) MEDICARE PRESCRIPTION DRUG SUBSIDIES DE-
TERMINATIONS.—Subparagraphs (A), (B), and (C) shall
not apply to any determinations of eligibility for pre-
mium and cost-sharing subsidies under and in accord-
ance with section 1860D-14 made by the State pursu-
ant to section 1935(a)(2).

(iv) LONG-TERM CARE.—Subparagraphs (A), (B),
and (C) shall not apply to any determinations of eligi-
bility of individuals for purposes of medical assistance
for nursing facility services, a level of care in any in-
stitution equivalent to that of nursing facility services,
home or community-based services furnished under a
waiver or State plan amendment under section 1915
or a waiver under section 1115, and services described
in section 1917(c)(1)(C)(ii).
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(v) GRANDFATHER OF CURRENT ENROLLEES UNTIL
DATE OF NEXT REGULAR REDETERMINATION.—An indi-
vidual who, on January 1, 2014, is enrolled in the
State plan or under a waiver of the plan and who
would be determined ineligible for medical assistance
solely because of the application of the modified ad-
justed gross income or household income standard de-
scribed in subparagraph (A), shall remain eligible for
medical assistance under the State plan or waiver
(and subject to the same premiums and cost-sharing
as applied to the individual on that date) through
March 31, 2014, or the date on which the individual’s
next regularly scheduled redetermination of eligibility
is to occur, whichever is later.

(E) TRANSITION PLANNING AND OVERSIGHT.—Each
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to use modified adjusted gross income and household in-
come to determine income eligibility for medical assistance
under the State plan or under any waiver of such plan and
for any other purpose applicable under the plan or waiver
for which a determination of income is required shall not
be construed as affecting or limiting the application of—
(i) the requirement under this title and under the
State plan or a waiver of the plan to determine an in-
dividual’s income as of the point in time at which an
application for medical assistance under the State
plan or a waiver of the plan is processed; or
(ii) any rules established under this title or under
the State plan or a waiver of the plan regarding
sources of countable income.

(I) TREATMENT OF PORTION OF MODIFIED ADJUSTED
GROSS INCOME.—For purposes of determining the income
eligibility of an individual for medical assistance whose eli-

[(e)(14)(1)] 5 percentage points
of the FPL disregard (making
133% FPL effectively 138%

State shall submit to the Secretary for the Secretary’s ap-
proval the income eligibility thresholds proposed to be es-
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tablished using modified adjusted gross income and house-
hold income, the methodologies and procedures to be used
to determine income eligibility using modified adjusted
gross income and household income and, if applicable, a
State plan amendment establishing an optional eligibility
category under subsection (a)(10)(A)(i1)(XX). To the extent
practicable, the State shall use the same methodologies
and procedures for purposes of making such determina-
tions as the State used on the date of enactment of the Pa-
tient Protection and Affordable Care Act. The Secretary
shall ensure that the income eligibility thresholds pro-
posed to be established using modified adjusted gross in-
come and household income, including under the eligibility
category established under subsection (a)(10)(A)(i1)(XX),
and the methodologies and procedures proposed to be used
to determine income eligibility, will not result in children
who would have been eligible for medical assistance under
the State plan or under a waiver of the plan on the date
of enactment of the Patient Protection and Affordable Care
Act no longer being eligible for such assistance.

(F) LIMITATION ON SECRETARIAL AUTHORITY.—The Sec-
retary shall not waive compliance with the requirements of
this paragraph except to the extent necessary to permit a
State to coordinate eligibility requirements for dual eligi-
ble individuals (as defined in section 1915(h)(2)(B)) under
the State plan or under a waiver of the plan and under
title XVIII and individuals who require the level of care
provided in a hospital, a nursing facility, or an inter-
mediate care facility for the mentally retarded.

(G) DEFINITIONS OF MODIFIED ADJUSTED GROSS INCOME
AND HOUSEHOLD INCOME.—In this paragraph, the terms
“modified adjusted gross income” and “household income”
have the meanings given such terms in section 36B(d)(2)
of the Internal Revenue Code of 1986.

(H) CONTINUED APPLICATION OF MEDICAID RULES RE-
GARDING POINT-IN-TIME INCOME AND SOURCES OF IN-
cOME.—The requirement under this paragraph for States
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gibility is determined based on the application of modified
adjusted gross income under subparagraph (A), the State
shall—

(i) determine the dollar equivalent of the dif-
ference between the upper income limit on eligibility
for such an individual (expressed as a percentage of
the poverty line) and such upper income limit in-
creased by 5 percentage points; and

(ii) notwithstanding the requirement in subpara-
graph (A) with respect to use of modified adjusted
gross income, utilize as the applicable income of such
individual, in determining such income eligibility, an
amount equal to the modified adjusted gross income
applicable to such individual reduced by such dollar
equivalent amount.

(J) EXCLUSION OF PARENT MENTOR COMPENSATION
FROM INCOME DETERMINATION.—Any nominal amount re-
ceived by an individual as compensation, including a sti-
pend, for participation as a parent mentor (as defined in
paragraph (5) of section 2113(f)) in an activity or program
funded through a grant under such section shall be dis-
regarded for purposes of determining the income eligibility
of such individual for medical assistance under the State
plan or any waiver of such plan.

(K) TREATMENT OF CERTAIN LOTTERY WINNINGS AND
INCOME RECEIVED AS A LUMP SUM.—

(i) IN GENERAL.—In the case of an individual who
is the recipient of qualified lottery winnings (pursuant
to lotteries occurring on or after January 1, 2018) or
qualified lump sum income (received on or after such
date) and whose eligibility for medical assistance is
determined based on the application of modified ad-
justed gross income under subparagraph (A), a State
shall, in determining such eligibility, include such
winnings or income (as applicable) as income re-
ceived—
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(I) in the month in which such winnings or in-
come (as applicable) is received if the amount of
such winnings or income is less than $80,000;

(I) over a period of 2 months if the amount
of such winnings or income (as applicable) is

reater than or equal to $80,000 but less than
90,000,

(IH) over a period of 3 months if the amount

of such winnings or income (as applicable) is
eater than or equal to $90,000 but less than
100,000; and

(IV) over a period of 3 months plus 1 addi-
tional month for each increment of $10,000 of
such winnings or income (as applicable) received,
not to exceed a period of 120 months (for winnings
or income of $1,260,000 or more), if the amount of
such winnings or income is greater than or equal
to $100,000.

(ii) COUNTING IN EQUAL INSTALLMENTS.—For pur-
poses of subclauses (II), (III), and (IV) of clause (i),
winnings or income to which such subclause applies
shall be counted in equal monthly installments over
the period of months specified under such subclause.

(iii) HARDSHIP EXEMPTION.—An individual whose
income, by application of clause (i), exceeds the appli-
cable eligibility threshold established by the State,
shall continue to be eligible for medical assistance to
the extent that the State determines, under proce-
dures established by the State (in accordance with
standards specified by the Secretary), that the denial
of eligibility of the individual would cause an undue
medical or financial hardship as determined on the
basis of criteria established by the Secretary.

(iv) NOTIFICATIONS AND ASSISTANCE REQUIRED IN
CASE OF LOSS OF ELIGIBILITY.—A State shall, with re-
spect to an individual who loses eligibility for medical
assistance under the State plan (or a waiver of such
plan) by reason of clause (i)—

(I) before the date on which the individual
loses such eligibility, inform the individual—

(aa) of the individual’s opportunity to en-
roll in a qualified health plan offered through
an Exchange established under title I of the
Patient Protection and Affordable Care Act
during the special enrollment period specified
in section 9801(f)(3) of the Internal Revenue
Code of 1986 (relating to loss of Medicaid or
CHIP coverage); and

(bb) of the date on which the individual
would no longer be considered ineligible by
reason of clause (i) to receive medical assist-
ance under the State plan or under any waiv-
er of such plan and be eligible to reapply to
receive such medical assistance; and
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(II) provide technical assistance to the indi-
vildual seeking to enroll in such a qualified health
plan.

(v) QUALIFIED LOTTERY WINNINGS DEFINED.—In
this subparagraph, the term “qualified lottery
winnings” means winnings from a sweepstakes, lot-
tery, or pool described in paragraph (3) of section 4402
of the Internal Revenue Code of 1986 or a lottery oper-
ated by a multistate or multijurisdictional lottery asso-
ciation, including amounts awarded as a lump sum
payment.

(vi) QUALIFIED LUMP SUM INCOME DEFINED.—In
this subparagraph, the term “qualified lump sum in-
come” means income that is received as a lump sum
from monetary winnings from gambling (as defined by
the Secretary and including gambling activities de-
%cr(iibsd in section 1955(b)(4) of title 18, United States

ode).
(15) 12 EXCLUSION OF COMPENSATION FOR PARTICIPATION IN

A CLINICAL TRIAL FOR TESTING OF TREATMENTS FOR A RARE DIS-
EASE OR CONDITION.—The first $2,000 received by an indi-
vidual (who has attained 19 years of age) as compensation for
participation in a clinical trial meeting the requirements of sec-
tion 1612(b)(26) shall be disregarded for purposes of deter-
mining the income eligibility of such individual for medical as-
sistance under the State plan or any waiver of such plan.

(e)(16) gives states an option
to extend the postpartum

coverage period for 12

months.
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(16) EXTENDING CERTAIN COVERAGE FOR PREGNANT AND

POSTPARTUM WOMEN.—

(A) IN GENERAL.—At the option of the State, the State
plan (or waiver of such State plan) may provide, that an
individual who, while pregnant, is eligible for and has re-
ceived medical assistance under the State plan approved
under this title (or a waiver of such plan) (including during
a period of retroactive eligibility under subsection (a)(34))
shall, in addition to remaining eligible under paragraph (5)
for all pregnancy-related and postpartum medical assist-
ance available under the State plan (or waiver) through
the last day of the month in which the 60-day period (be-
ginning on the last day of her pregnancy) ends, remain eli-
gible under the State plan (or waiver) for medical assist-
ance for the period beginning on the first day occurring
after the end of such 60-day period and ending on the last
day of the month in which the 12-month period (beginning
on the last day of her pregnancy) ends.

(B) FULL BENEFITS DURING PREGNANCY AND THROUGH-
OUT THE 12-MONTH POSTPARTUM PERIOD.—The medical as-
sistance provided for a pregnant or postpartum individual
by a State making an election under this paragraph, with-

12 The numerical order of paragraphs (14) and (15) of subsection (e) as they appear above re-

flect the probable intent of Congress. These paragraphs were originally two paragraph (14)s’ and
both were subject to two different delayed effective dates. The original paragraph (14) (as subse-
quemly redes)gfnated as paragraph (15) by section 3004(c)(2) of Public Law 115-120) relating
to “

for participation in a clinical trial for testing of treatments for

a rare disease or condition” was enacted into law first followed by the other paragraph (14) re-
lating to “Income determined using modified adjusted gross income”.
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out regard to the basis on which the individual is eligible
f%r lrlnedical assistance under the State plan (or waiver),
shall—

(i) include all items and services covered under
the State plan (or waiver) that are not less in amount,
duration, or scope, or are determined by the Secretary
to be substantially equivalent, to the medical assist-
ance available for an individual described in sub-
section (a)(10)(A)(i); and

(i1) be provided for the individual while pregnant
and during the 12-month period that begins on the
last day of the individual’s pregnancy and ends on the
1as§ day of the month in which such 12-month period
ends.

(C) COVERAGE UNDER CHIP.—A State making an elec-
tion under this paragraph that covers under title XXI child
health assistance for targeted low-income children who are
pregnant or targeted low-income pregnant women, as ap-
plicable, shall also make the election under section
2107(e)(1)(J) of such title.

(f) Notwithstanding any other provision of this title, except as
provided in subsection (e) and section 1619(b)(3) and section 1924,
except with respect to qualified disabled and working individuals
(described in section 1905(s)), and except with respect to qualified
medicare beneficiaries, qualified severely impaired individuals, and
individuals described in subsection (m)(1), no State not eligible to
participate in the State plan program established under title XVI
shall be required to provide medical assistance to any aged, blind,
or disabled individual (within the meaning of title XVI) for any
month unless such State would be (or would have been) required
to provide medical assistance to such individual for such month
had its plan for medical assistance approved under this title and
in effect on January 1, 1972, been in effect in such month, except
that for this purpose any such individual shall be deemed eligible
for medical assistance under such State plan if (in addition to
meeting such other requirements as are or may be imposed under
the State plan) the income of any such individual as determined in
accordance with section 1903(f) (after deducting any supplemental
security income payment and State supplementary payment made
with respect to such individual, and incurred expenses for medical
care as recognized under State law regardless of whether such ex-
penses are reimbursed under another public program of the State
or political subdivision thereof) is not in excess of the standard for
medical assistance established under the State plan as in effect on
January 1, 1972. In States which provide medical assistance to in-
dividuals pursuant to paragraph (10)(C) of subsection (a) of this
section, an individual who is eligible for medical assistance by rea-
son of the requirements of this section concerning the deduction of
incurred medical expenses from income shall be considered an indi-
vidual eligible for medical assistance under paragraph (10)(A) of
that subsection if that individual is, or is eligible to be (1) an indi-
vidual with respect to whom there is payable a State supple-
mentary payment on the basis of which similarly situated individ-
uals are eligible to receive medical assistance equal in amount, du-
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ration, and scope to that provided to individuals eligible under
paragraph (10)(A), or (2) an eligible individual or eligible spouse,
as defined in title XVI, with respect to whom supplemental security
income benefits are payable; otherwise that individual shall be con-
sidered to be an individual eligible for medical assistance under
paragraph (10)(C) of that subsection. In States which do not pro-
vide medical assistance to individuals pursuant to paragraph
(10)(C) of that subsection, an individual who is eligible for medical
assistance by reason of the requirements of this section concerning
the deduction of incurred medical expenses from income shall be
considered an individual eligible for medical assistance under para-
graph (10)(A) of that subsection.

(g) In addition to any other sanction available to a State, a
State may provide for a reduction of any payment amount other-
wise due with respect to a person who furnishes services under the
plan in an amount equal to up to three times the amount of any
payment sought to be collected by that person in violation of sub-
section (a)(25)(C).

(h)(1) Nothing in this title (including subsections (a)(13) and
(a)(30) of this section) shall be construed as authorizing the Sec-
retary to limit the amount of payment that may be made under a
plan under this title for home and community care, home and com-
munity-based services provided under subsection (c), (d), or (i) of
section 1915 or under a waiver or demonstration project under sec-
tion 1115, self-directed personal assistance services provided pursu-
ant to a written plan of care under section 1915(j), and home and
commﬁmity-based attendant services and supports under section
1915(k).

(2) Nothing in this title, title XVIII, or title XI shall be con-
strued as prohibiting receipt of any care or services specified in
paragraph (1) in an acute care hospital that are—

(A) identified in an individual’s person-centered service
plan (or comparable plan of care);

(B) provided to meet needs of the individual that are not
met through the provision of hospital services;

(C) not a substitute for services that the hospital is obli-
gated to provide through its conditions of participation or
under Federal or State law, or under another applicable re-
quirement; and

(D) designed to ensure smooth transitions between acute
care settings and home and community-based settings, and to
preserve the individual’s functional abilities.

(1)(1) In addition to any other authority under State law, where
a State determines that a intermediate care facility for the men-
tally retarded which is certified for participation under its plan no
longer substantially meets the requirements for such a facility
under this title and further determines that the facility’s defi-
ciencies—

(A) immediately jeopardize the health and safety of its pa-
tients, the State shall provide for the termination of the facili-
ty(’is certification for participation under the plan and may pro-
vide, or

(B) do not immediately jeopardize the health and safety of
its patients, the State may, in lieu of providing for terminating
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the facility’s certification for participation under the plan, es-

tablish alternative remedies if the State demonstrates to the

Secretary’s satisfaction that the alternative remedies are effec-

tive in deterring noncompliance and correcting deficiencies,

and may provide
that no payment will be made under the State plan with respect
to any individual admitted to such facility after a date specified by
the State.

(2) The State shall not make such a decision with respect to
a facility until the facility has had a reasonable opportunity, fol-
lowing the initial determination that it no longer substantially
meets the requirements for such a facility under this title, to cor-
rect its deficiencies, and, following this period, has been given rea-
sonable notice and opportunity for a hearing.

(3) The State’s decision to deny payment may be made effective
only after such notice to the public and to the facility as may be
provided for by the State, and its effectiveness shall terminate (A)
when the State finds that the facility is in substantial compliance
(or is making good faith efforts to achieve substantial compliance)
with the requirements for such a facility under this title, or (B) in
the case described in paragraph (1)(B), with the end of the eleventh
month following the month such decision is made effective, which-
ever occurs first. If a facility to which clause (B) of the previous
sentence applies still fails to substantially meet the provisions of
the respective section on the date specified in such clause, the
State shall terminate such facility’s certification for participation
under the plan effective with the first day of the first month fol-
lowing the month specified in such clause.

() Notwithstanding any other requirement of this title, the
Secretary may waive or modify any requirement of this title with
respect to the medical assistance program in American Samoa and
the Northern Mariana Islands, other than a waiver of the Federal
medical assistance percentage, the limitation in section 1108(f),,
the requirement that payment may be made for medical assistance
only with respect to amounts expended by American Samoa or the
Northern Mariana Islands for care and services described in a
numbered paragraph of section 1905(a), or the requirement under
subsection (qq)(1) (relating to data reporting).

( ) The medical assistance provided to an individual de-
scribed in subclause (VIII) of subsection (a)(10)(A)(i) shall consist of
benchmark coverage described in section 1937(b)(1) or benchmark
equivalent coverage described in section 1937(b)(2). Such medical
assistance shall be provided subject to the requirements of section
1937, without regard to whether a State otherwise has elected the
option to provide medical assistance through coverage under that
section, unless an individual described in subclause (VIII) of sub-
section (a)(10)(A)({) is also an individual for whom, under subpara-
graph (B) of section 1937(a)(2), the State may not require enroll-
ment in benchmark coverage described in subsection (b)(1) of sec-
tion 1937 or benchmark equivalent coverage described in sub-
section (b)(2) of that section.

(2) Beginning with the first day of any fiscal year quarter that
begins on or after April 1, 2010, and before January 1, 2014, a
State may elect through a State plan amendment to provide med-
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ical assistance to individuals who would be described in subclause
(VIII) of subsection (a)(10)(A)(i) if that subclause were effective be-
fore January 1, 2014. A State may elect to phase-in the extension
of eligibility for medical assistance to such individuals based on in-
come, so long as the State does not extend such eligibility to indi-
viduals described in such subclause with higher income before
making individuals described in such subclause with lower income
eligible for medical assistance.

(3) If an individual described in subclause (VIII) of subsection
(a)(10)(A)@) is the parent of a child who is under 19 years of age
(or such higher age as the State may have elected) who is eligible
for medical assistance under the State plan or under a waiver of
such plan (under that subclause or under a State plan amendment
under paragraph (2), the individual may not be enrolled under the
State plan unless the individual’s child is enrolled under the State
plan or under a waiver of the plan or is enrolled in other health
insurance coverage. For purposes of the preceding sentence, the
term “parent” includes an individual treated as a caretaker relative
for purposes of carrying out section 1931.

(1)(1) Individuals described in this paragraph are—

A) women during pregnancy (and during the 60-day pe-
riod beginning on the last day of the pregnancy),

(B) infants under one year of age,

(C) children who have attained one year of age but have
not attained 6 years of age, and

(D) children born after September 30, 1983 (or, at the op-

tion of a State, after any earlier date), who have attained 6

years of age but have not attained 19 years of age,
who are not described in any of subclauses (I) through (III) of sub-
section (a)(10)(A)(i) and whose family income does not exceed the
income level established by the State under paragraph (2) for a
family size equal to the size of the family, including the woman,
infant, or child.

(2)(A)(i) For purposes of paragraph (1) with respect to individ-
uals described in subparagraph (A) or (B) of that paragraph, the
State shall establish an income level which is a percentage (not
less than the percentage provided under clause (ii) and not more
than 185 percent) of the income official poverty line (as defined by
the Office of Management and Budget, and revised annually in ac-
cordance with section 673(2) of the Omnibus Budget Reconciliation
Act of 1981) applicable to a family of the size involved.

(ii) The percentage provided under this clause, with respect to
eligibility for medical assistance on or after—

(D July 1, 1989, is 75 percent, or, if greater, the percentage
provided under clause (iii), and
(II) April 1, 1990, 133 percent, or, if greater, the percent-

age provided under clause (iv).

(iii) In the case of a State which, as of the date of the enact-
ment of this clause, has elected to provide, and provides, medical
assistance to individuals described in this subsection or has en-
acted legislation authorizing, or appropriating funds, to provide
such assistance to such individuals before July 1, 1989, the per-
centage provided under clause (ii)(I) shall not be less than—
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(I) the percentage specified by the State in an amendment
to its State plan (whether approved or not) as of the date of
the enactment of this clause, or

(IT) if no such percentage is specified as of the date of the
enactment of this clause, the percentage established under the
State’s authorizing legislation or provided for under the State’s
appropriations;

but in no case shall this clause require the percentage provided
under clause (ii)(I) to exceed 100 percent.

(iv) In the case of a State which, as of the date of the enact-
ment of this clause, has established under clause (i), or has enacted
legislation authorizing, or appropriating funds, to provide for, a
percentage (of the income official poverty line) that is greater than
133 percent, the percentage provided under clause (ii) for medical
assistance on or after April 1, 1990, shall not be less than—

(I) the percentage specified by the State in an amendment
to its State plan (whether approved or not) as of the date of
the enactment of this clause, or

(II) if no such percentage is specified as of the date of the
enactment of this clause, the percentage established under the
State’s authorizing legislation or provided for under the State’s
appropriations.

(B) For purposes of paragraph (1) with respect to individuals
described in subparagraph (C) of such paragraph, the State shall
establish an income level which is equal to 133 percent of the in-
come official poverty line described in subparagraph (A) applicable
to a family of the size involved.

(C) For purposes of paragraph (1) with respect to individuals
described in subparagraph (D) of that paragraph, the State shall
establish an income level which is equal to 100 percent (or, begin-
ning January 1, 2014, 133 percent) of the income official poverty
line described in subparagraph (A) applicable to a family of the size
involved.

(3) Notwithstanding subsection (a)(17), for individuals who are
eligible for medical assistance because of subsection
(a)(10)(A)G)IV), (a)(10)(A)G)(VD), (a)(10)(A)G)(VID), or
(2)(10)(A)EDIX)—

) application of a resource standard shall be at the op-
tion of the State;

(B) any resource standard or methodology that is applied
with respect to an individual described in subparagraph (A) of
paragraph (1) may not be more restrictive than the resource
standard or methodology that is applied under title XVI;

(C) any resource standard or methodology that is applied
with respect to an individual described in subparagraph (B),
(C), or (D) of paragraph (1) may not be more restrictive than
the corresponding methodology that is applied under the State
plan under part A of title IV;

(D) the income standard to be applied is the appropriate
income standard established under paragraph (2); and

(E) family income shall be determined in accordance with
the methodology employed under the State plan under part A
or E of title IV (except to the extent such methodology is incon-
sistent with clause (D) of subsection (a)(17)), and costs incurred
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for medical care or for any other type of remedial care shall not

be taken into account.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(4)(A) In the case of any State which is providing medical as-
sistance to its residents under a waiver granted under section
1115, the Secretary shall require the State to provide medical as-
sistance for pregnant women and infants under age 1 described in
subsection (a)(10)(A)(1)(IV) and for children described in subsection
(a)(10)(A)1)(VI) or subsection (a)(10)(A)I)(VII) in the same manner
as the State would be required to provide such assistance for such
in(llividuals if the State had in effect a plan approved under this
title.

(B) In the case of a State which is not one of the 50 States or
the District of Columbia, the State need not meet the requirement
of subsection (a)(10)(A)IXIV), (2)(10)(A)GD(VI), or (a)(10)A)GD(VII)
and, for purposes of paragraph (2)(A), the State may substitute for
the percentage provided under clause (ii) of such paragraph any
percentage.

. (m)(1) Individuals described in this paragraph are individ-
uals—
(A) who are 65 years of age or older or are disabled indi-

viduals (as determined under section 1614(a)(3)),

) whose income (as determined under section 1612 for
purposes of the supplemental security income program, except
as provided in paragraph (2)(C)) does not exceed an income
level established by the State consistent with paragraph (2)(A),
and

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed (except as provided in paragraph (2)(B)) the maximum
amount of resources that an individual may have and obtain
benefits under that program.

(2)(A) The income level established under paragraph (1)(B)
may not exceed a percentage (not more than 100 percent) of the of-
ficial poverty line (as defined by the Office of Management and
Budget, and revised annually in accordance with section 673(2) of
the Omnibus Budget Reconciliation Act of 1981) applicable to a
family of the size involved.

(B) In the case of a State that provides medical assistance to
individuals not described in subsection (a)(10)(A) and at the State’s
option, the State may use under paragraph (1)(C) such resource
level (which is higher than the level described in that paragraph)
as may be applicable with respect to individuals described in para-
graph (1)(A) who are not described in subsection (a)(10)(A).

(C) The provisions of section 1905(p)(2)(D) shall apply to deter-
minations of income under this subsection in the same manner as
they apply to determinations of income under section 1905(p).

(3) Notwithstanding subsection (a)(17), for individuals de-
scribed in paragraph (1) who are covered under the State plan by
virtue of subsection (a)(10)(A)({)(X)—

) the income standard to be applied is the income stand-
ard described in paragraph (1)(B), and

[(m)(1)] Poverty-related
aged and disabled
(optional coverage under
§ 1902(a)(10)(A)(ii)(X)).
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(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(4) Notwithstanding subsection (a)(17), for qualified medicare
beneficiaries described in section 1905(p)(1)—

(A) the income standard to be applied is the income stand-
ard described in section 1905(p)(1)(B), and

(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(n)(1) In the case of medical assistance furnished under this
title for medicare cost-sharing respecting the furnishing of a service
or item to a qualified medicare beneficiary, the State plan may pro-
vide payment in an amount with respect to the service or item that
results in the sum of such payment amount and any amount of
payment made under title XVIII with respect to the service or item
exceeding the amount that is otherwise payable under the State
plan for the item or service for eligible individuals who are not
qualified medicare beneficiaries.

(2) In carrying out paragraph (1), a State is not required to
provide any payment for any expenses incurred relating to pay-
ment for deductibles, coinsurance, or copayments for medicare cost-
sharing to the extent that payment under title XVIII for the service
would exceed the payment amount that otherwise would be made
under the State plan under this title for such service if provided
to an eligible recipient other than a medicare beneficiary.

(3) In the case in which a State’s payment for medicare cost-
sharing for a qualified medicare beneficiary with respect to an item
or service is reduced or eliminated through the application of para-
graph (2)—

(A) for purposes of applying any limitation under title
XVIII on the amount that the beneficiary may be billed or
charged for the service, the amount of payment made under
title XVIII plus the amount of payment (if any) under the
State plan shall be considered to be payment in full for the
service;

(B) the beneficiary shall not have any legal liability to
make payment to a provider or to an organization described in
section 1903(m)(1)(A) for the service; and

(C) any lawful sanction that may be imposed upon a pro-
vider or such an organization for excess charges under this
title or title XVIII shall apply to the imposition of any charge
imposed upon the individual in such case.

This paragraph shall not be construed as preventing payment of
any medicare cost-sharing by a medicare supplemental policy or an
employer retiree health plan on behalf of an individual.

(o) Notwithstanding any provision of subsection (a) to the con-
trary, a State plan under this title shall provide that any supple-
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mental security income benefits paid by reason of subparagraph (E)
or (G) of section 1611(e)(1) to an individual who—

(1) is eligible for medical assistance under the plan, and

(2) is in a hospital, skilled nursing facility, or intermediate
care facility at the time such benefits are paid,

will be disregarded for purposes of determining the amount of any
post-eligibility contribution by the individual to the cost of the care
and services provided by the hospital, skilled nursing facility, or in-
termediate care facility.

(p)(1) In addition to any other authority, a State may exclude
any individual or entity for purposes of participating under the
State plan under this title for any reason for which the Secretary
could exclude the individual or entity from participation in a pro-
gram under title XVIII under section 1128, 1128A, or 1866(b)(2).

(2) In order for a State to receive payments for medical assist-
ance under section 1903(a), with respect to payments the State
makes to a medicaid managed care organization (as defined in sec-
tion 1903(m)) or to an entity furnishing services under a waiver ap-
proved under section 1915(b)(1), the State must provide that it will
exclude from participation, as such an organization or entity, any
organization or entity that—

(A) could be excluded under section 1128(b)(8) (relating to
owners and managing employees who have been convicted of
certain crimes or received other sanctions),

(B) has, directly or indirectly, a substantial contractual re-
lationship (as defined by the Secretary) with an individual or
entity that is described in section 1128(b)(8)(B), or

(C) employs or contracts with any individual or entity that
is excluded from participation under this title under section
1128 or 1128A for the provision of health care, utilization re-
view, medical social work, or administrative services or em-
ploys or contracts with any entity for the provision (directly or
indirectly) through such an excluded individual or entity of
such services.

(3) As used in this subsection, the term “exclude” includes the
refusal to enter into or renew a participation agreement or the ter-
mination of such an agreement.

(q@)(1)(A) In order to meet the requirement of subsection (a)(50),
the State plan must provide that, in the case of an institutionalized
individual or couple described in subparagraph (B), in determining
the amount of the individual’s or couple’s income to be applied
monthly to payment for the cost of care in an institution, there
shall be deducted from the monthly income (in addition to other al-
lowances otherwise provided under the State plan) a monthly per-
sonal needs allowance—

(i) which is reasonable in amount for clothing and other
personal needs of the individual (or couple) while in an institu-
tion, and

(ii) which is not less (and may be greater) than the min-
imum monthly personal needs allowance described in para-
graph (2).

(B) In this subsection, the term “institutionalized individual or
couple” means an individual or married couple—
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(i) who is an inpatient (or who are inpatients) in a medical
institution or nursing facility for which payments are made
under this title throughout a month, and

(ii) who is or are determined to be eligible for medical as-
sistance under the State plan.

(2) The minimum monthly personal needs allowance described
in this paragraph is $30 for an institutionalized individual and $60
for an institutionalized couple (if both are aged, blind, or disabled,
and their incomes are considered available to each other in deter-
mining eligibility).

(r)(1)(A) For purposes of sections 1902(a)(17) and 1924(d)(1)(D)
and for purposes of a waiver under section 1915, with respect to
the post-eligibility treatment of income of individuals who are insti-
tutionalized or receiving home or community-based services under
such a waiver, the treatment described in subparagraph (B) shall
apply, there shall be disregarded reparation payments made by the
Federal Republic of Germany, and there shall be taken into ac-
count amounts for incurred expenses for medical or remedial care
that are not subject to payment by a third party, including—

(i) medicare and other health insurance premiums,
deductibles, or coinsurance, and

(ii) necessary medical or remedial care recognized under
State law but not covered under the State plan under this title,
subject to reasonable limits the State may establish on the
amount of these expenses.

(B)(i) In the case of a veteran who does not have a spouse or
a child, if the veteran—

(I) receives, after the veteran has been determined to be el-
igible for medical assistance under the State plan under this
title, a veteran’s pension in excess of $90 per month, and

(II) resides in a State veterans home with respect to which
the Secretary of Veterans Affairs makes per diem payments for
nursing home care pursuant to section 1741(a) of title 38,
United States Code,

any such pension payment, including any payment made due to the
need for aid and attendance, or for unreimbursed medical expenses,
that is in excess of $90 per month shall be counted as income only
for the purpose of applying such excess payment to the State vet-
erans home’s cost of providing nursing home care to the veteran.

(ii) The provisions of clause (i) shall apply with respect to a
surviving spouse of a veteran who does not have a child in the
same manner as they apply to a veteran described in such clause.

(2)(A) The methodulogy to be employed in determining income

resource eligibility for individuals wunder subsection
(a)(lO)(A)(l)(HI) (a)(lO)(A)(l)(IV) (2)(10)(A)XD(VD), (a)(10)A)E)(VID),
(a)(10)(A)(1), (a)(10)(C)E)IID), or (f) or under section 1905(p) may
be less restrictive, and shall be no more restrictive, than the meth-
odology—

(i) in the case of groups consisting of aged, blind, or dis-
abled individuals, under the supplemental security income pro-
gram under title XVI, or

(ii) in the case of other groups, under the State plan most
closely categorically related.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(B) For purposes of this subsection and subsection (a)(10),
methodology is considered to be “no more restrictive” if, using the
methodology, additional individuals may be eligible for medical as-
sistance and no individuals who are otherwise eligible are made in-
eligible for such assistance.

(s) In order to meet the requirements of subsection (a)(55), the
State plan must provide that payments to hospitals under the plan
for inpatient hospital services furnished to infants who have not at-
tained the age of 1 year, and to children who have not attained the
age of 6 years and who receive such services in a disproportionate
share hospital described in section 1923(b)(1), shall—

(1) if made on a prospective basis (whether per diem, per
case, or otherwise) provide for an outlier adjustment in pay-
ment amounts for medically necessary inpatient hospital serv-
ices involving exceptionally high costs or exceptionally long
lengths of stay,

(2) not be limited by the imposition of day limits with re-
spect to the delivery of such services to such individuals, and

(3) not be limited by the imposition of dollar limits (other
than such limits resulting from prospective payments as ad-
justed pursuant to paragraph (1)) with respect to the delivery
of such services to any such individual who has not attained
their first birthday (or in the case of such an individual who
is an inpatient on his first birthday until such individual is
discharged).

(t) Nothing in this title (including sections 1903(a) and 1905(a))
shall be construed as authorizing the Secretary to deny or limit
payments to a State for expenditures, for medical assistance for
items or services, attributable to taxes of general applicability im-
posed with respect to the provision of such items or services.

(u)(1) Individuals described in this paragraph are individuals—

(A) who are entitled to elect COBRA continuation coverage
(as defined in paragraph (3)),

(B) whose income (as determined under section 1612 for
purposes of the supplemental security income program) does
not exceed 100 percent of the official poverty line (as defined
by the Office of Management and Budget, and revised annually
in accordance with section 673(2) of the Omnibus Budget Rec-
onciliation Act of 1981) applicable to a family of the size in-
volved,

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an indi-
vidual may have and obtain benefits under that program, and

(D) with respect to whose enrollment for COBRA continu-
ation coverage the State has determined that the savings in ex-
penditures under this title resulting from such enrollment is
likely to exceed the amount of payments for COBRA premiums
made.

(2) For purposes of subsection (a)(10)(F) and this subsection,
the term “COBRA premiums” means the applicable premium im-
posed with respect to COBRA continuation coverage.

(3) In this subsection, the term “COBRA continuation cov-
erage” means coverage under a group health plan provided by an
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employer with 75 or more employees provided pursuant to title
XXII of the Public Health Service Act, section 4980B of the Inter-
nal Revenue Code of 1986, or title VI of the Employee Retirement
Income Security Act of 1974.

(4) Noththstandlng subsection (a)(17), for individuals de-
scribed in paragraph (1) who are covered under the State plan by
virtue of subsection (a)(10)(A)G1)(XI)—

(A) the income standard to be applied is the income stand-
ard described in paragraph (1)(B), and

(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(10)(B) or (a)(17), re-
quire or permit such treatment for other individuals.

(v) A State plan may provide for the making of determinations
of disability or blindness for the purpose of determining eligibility
for medical assistance under the State plan by the single State
agency or its designee, and make medical assistance available to
individuals whom it finds to be blind or disabled and who are de-
termined otherwise eligible for such assistance during the period of
time prior to which a final determination of disability or blindness
is made by the Social Security Administration with respect to such
an individual. In making such determinations, the State must
apply the definitions of disability and blindness found in section
1614(a) of the Social Security Act.

(w For purposes of subsection (a)(57) and sections
1903(m)(1)(A) and 1919(c)(2)(E), the requirement of this subsection
is that a provider or organization (as the case may be) maintain
written policies and procedures with respect to all adult individuals
receiving medical care by or through the provider or organization—

) to provide written information to each such individual
concerning—

(1) an individual’s rights under State law (whether
statutory or as recognized by the courts of the State) to
make decisions concerning such medical care, including
the right to accept or refuse medical or surgical treatment
and the right to formulate advance directives (as defined
in paragraph (3)), and

(ii) the prov1ders or organization’s written policies re-
specting the implementation of such rights;

(B) to document in the individual’s medical record whether
or not the individual has executed an advance directive;

(C) not to condition the provision of care or otherwise dis-
criminate against an individual based on whether or not the
individual has executed an advance directive;

(D) to ensure compliance with requirements of State law
(whether statutory or as recognized by the courts of the State)
respecting advance directives; and

(E) to provide (individually or with others) for education
for staff and the community on issues concerning advance di-
rectives.

Subparagraph (C) shall not be construed as requiring the provision
of care which conflicts with an advance directive.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(2) The written information described in paragraph (1)(A) shall
be provided to an adult individual—

(A) in the case of a hospital, at the time of the individual’s
admission as an inpatient,

(B) in the case of a nursing facility, at the time of the indi-
vidual’s admission as a resident,

(C) in the case of a provider of home health care or per-
sonal care services, in advance of the individual coming under
the care of the provider,

(D) in the case of a hospice program, at the time of initial
receipt of hospice care by the individual from the program, and

) in the case of a medicaid managed care organization,
at the time of enrollment of the individual with the organiza-
tion.

(3) Nothing in this section shall be construed to prohibit the
application of a State law which allows for an objection on the
basis of conscience for any health care provider or any agent of
such provider which as a matter of conscience cannot implement an
advance directive.

(4) In this subsection, the term “advance directive” means a
written instruction, such as a living will or durable power of attor-
ney for health care, recognized under State law (whether statutory
or as recognized by the courts of the State) and relating to the pro-
vision of such care when the individual is incapacitated.

(5) For construction relating to this subsection, see section 7 of
the Assisted Suicide Funding Restriction Act of 1997 (relating to
glat;iﬁcation respecting assisted suicide, euthanasia, and mercy kill-
ing).
(x) The Secretary shall establish a system, for implementation
by not later than July 1, 1991, which provides for a unique identi-
fier for each physician who furnishes services for which payment
may be made under a State plan approved under this title.

(y)(1) In addition to any other authority under State law,
where a State determines that a psychiatric hospital which is cer-
tified for participation under its plan no longer meets the require-
ments for a psychiatric hospital (referred to in section 1905(h)) and
further finds that the hospital’s deficiencies—

(A) immediately jeopardize the health and safety of its pa-
tients, the State shall terminate the hospital’s participation
under the State plan; or

(B) do not immediately jeopardize the health and safety of
its patients, the State may terminate the hospital’s participa-
tion under the State plan, or provide that no payment will be
made under the State plan with respect to any individual ad-
mii)te(%l to such hospital after the effective date of the finding,
or both.

(2) Except as provided in paragraph (3), if a psychiatric hos-
pital described in paragraph (1)(B) has not complied with the re-
quirements for a psychiatric hospital under this title—

(A) within 3 months after the date the hospital is found to
be out of compliance with such requirements, the State shall
provide that no payment will be made under the State plan
with respect to any individual admitted to such hospital after
the end of such 3-month period, or
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(B) within 6 months after the date the hospital is found to
be out of compliance with such requirements, no Federal finan-
cial participation shall be provided under section 1903(a) with
respect to further services provided in the hospital until the
State finds that the hospital is in compliance with the require-
ments of this title.

(3) The Secretary may continue payments, over a period of not
longer than 6 months from the date the hospital is found to be out
of compliance with such requirements, if—

(A) the State finds that it is more appropriate to take al-
ternative action to assure compliance of the hospital with the
requlrements than to terminate the certification of the hos-
pita

(B) the State has submitted a plan and timetable for cor-
rective action to the Secretary for approval and the Secretary
approves the plan of corrective action, and

(C) the State agrees to repay to the Federal Government
payments received under this paragraph if the corrective ac-
tion is not taken in accordance with the approved plan and

timetable.
[(z)] Optional coverage (z)(1) Individuals described in this paragraph are individuals
of individuals with not described in subsection (a)(10)(A)(i)—
tuberculosis (A) who are infected with tuberculosis;
) (B) whose income (as determined under the State plan

under this title with respect to disabled individuals) does not

exceed the maximum amount of income a disabled individual

described in subsection (a)(10)(A)(i) may have and obtain med-
ical assistance under the plan; and

(C) whose resources (as determined under the State plan
under this title with respect to disabled individuals) do not ex-
ceed the maximum amount of resources a disabled individual
described in subsection (a)(10)(A)(i) may have and obtain med-
ical assistance under the plan.

(2) For purposes of subsection (a)(10), the term “TB-related
services” means each of the following services relating to treatment
of infection with tuberculosis:

(A) Prescribed drugs.
(B) Physicians’ services and services described in section

1905(a)(2).

(C) Laboratory and X-ray services (including services to
confirm the presence of infection).

(D) Clinic services and Federally-qualified health center
services.

(E) Case management services (as defined in section

1915(g)(2)).

(F) Services (other than room and board) designed to en-
courage completion of regimens of prescribed drugs by out-

[(aa)] Coverage of patients, including services to observe directly the intake of
individuals with bl t prescribed drugs.

:n(;v::el:\a/lisa\rl::ancfra © (aa) Individuals described in this subsection are individuals
. who—

(1) are not described in subsection (a)(10)(A)(i);
(2) have not attained age 65;
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(3) have been screened for breast and cervical cancer
under the Centers for Disease Control and Prevention breast
and cervical cancer early detection program established under
title XV of the Public Health Service Act (42 U.S.C. 300k et
seq.) in accordance with the requirements of section 1504 of
that Act (42 U.S.C. 300n) and need treatment for breast or cer-
vical cancer; and

(4) are not otherwise covered under creditable coverage, as
defined in section 2701(c) of the Public Health Service Act (42
U.S.C. 300gg(c)), but applied without regard to paragraph
(1)(F) of such section.

[(bb)] FQHC and RHC (bb) PAYMENT FOR SERVICES PROVIDED BY FEDERALLY-QUALI-
payments. FIED HEALTH CENTERS AND RURAL HEALTH CLINICS.—

(1) IN GENERAL.—Beginning with fiscal year 2001 with re-
spect to services furnished on or after January 1, 2001, and
each succeeding fiscal year, the State plan shall provide for
payment for services described in section 1905(a)(2)(C) fur-
nished by a Federally-qualified health center and services de-
scribed in section 1905(a)(2)(B) furnished by a rural health
clinic in accordance with the provisions of this subsection.

(2) FISCAL YEAR 2001.—Subject to paragraph (4), for serv-
ices furnished on and after January 1, 2001, during fiscal year
2001, the State plan shall provide for payment for such serv-
ices in an amount (calculated on a per visit basis) that is equal
to 100 percent of the average of the costs of the center or clinic
of furnishing such services during fiscal years 1999 and 2000
which are reasonable and related to the cost of furnishing such
services, or based on such other tests of reasonableness as the
Secretary prescribes in regulations under section 1833(a)(3), or,
in the case of services to which such regulations do not apply,
the same methodology used under section 1833(a)(3), adjusted
to take into account any increase or decrease in the scope of
such services furnished by the center or clinic during fiscal
year 2001.

(3) FISCAL YEAR 2002 AND SUCCEEDING FISCAL YEARS.—Sub-
ject to paragraph (4), for services furnished during fiscal year
2002 or a succeeding fiscal year, the State plan shall provide
for payment for such services in an amount (calculated on a
per visit basis) that is equal to the amount calculated for such
services under this subsection for the preceding fiscal year—

(A) increased by the percentage increase in the MEI

(as defined in section 1842(i)(3)) applicable to primary care

services (as defined in section 1842(i)(4)) for that fiscal

year; and

(B) adjusted to take into account any increase or de-
crease in the scope of such services furnished by the center
or clinic during that fiscal year.

(4) ESTABLISHMENT OF INITIAL YEAR PAYMENT AMOUNT FOR
NEW CENTERS OR CLINICS.—In any case in which an entity first
qualifies as a Federally-qualified health center or rural health
clinic after fiscal year 2000, the State plan shall provide for
payment for services described in section 1905(a)(2)(C) fur-
nished by the center or services described in section
1905(3)(2)(B) furnished by the clinic in the first fiscal year in
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which the center or clinic so qualifies in an amount (calculated
on a per visit basis) that is equal to 100 percent of the costs
of furnishing such services during such fiscal year based on the
rates established under this subsection for the fiscal year for
other such centers or clinics located in the same or adjacent
area with a similar case load or, in the absence of such a cen-
ter or clinic, in accordance with the regulations and method-
ology referred to in paragraph (2) or based on such other tests
of reasonableness as the Secretary may specify. For each fiscal
year following the fiscal year in which the entity first qualifies
as a Federally-qualified health center or rural health clinic, the
State plan shall provide for the payment amount to be cal-
culated in accordance with paragraph (3).

(5) ADMINISTRATION IN THE CASE OF MANAGED CARE.—

(A) IN GENERAL.—In the case of services furnished by
a Federally-qualified health center or rural health clinic
pursuant to a contract between the center or clinic and a
managed care entity (as defined in section 1932(a)(1)(B)),
the State plan shall provide for payment to the center or
clinic by the State of a supplemental payment equal to the
amount (if any) by which the amount determined under
paragraphs (2), (3), and (4) of this subsection exceeds the
amount of the payments provided under the contract.

(B) PAYMENT SCHEDULE.—The supplemental payment
required under subparagraph (A) shall be made pursuant
to a payment schedule agreed to by the State and the Fed-
erally-qualified health center or rural health clinic, but in
no case less frequently than every 4 months.

(6) ALTERNATIVE PAYMENT METHODOLOGIES.—Notwith-
standing any other provision of this section, the State plan
may provide for payment in any fiscal year to a Federally-
qualified health center for services described in section
1905(a)(2)(C) or to a rural health clinic for services described
in section 1905(a)(2)(B) in an amount which is determined
under an alternative payment methodology that—

d (A) is agreed to by the State and the center or clinic;
an

(B) results in payment to the center or clinic of an
amount which is at least equal to the amount otherwise
required to be paid to the center or clinic under this sec-

tion.
[(cc)] FOA: optional (ce)(1) Individuals described in this paragraph are individ-
coverage under § uals—
1902(a)(10)(A)(ii)(XIX) (A) who are children who have not attained 19 years of age
for disabled children and are }()%rn— fror J 1. 2001 (or, at the opticn of
ing i ; i) on or after January 1, or, at the option of a
I“{mg n t_he_ community State, on or after an earliyer date), in the case orf)‘ the sec-
with family income < ond, third, and fourth quarters of fiscal year 2007;
300% FPL. (ii) on or after October 1, 1995 (or, at the option of a

State, on or after an earlier date), in the case of each quar-
ter of fiscal year 2008; and
(iii) after October 1, 1989, in the case of each quarter
of fiscal year 2009 and each quarter of any fiscal year
thereafter;
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(B) who would be considered disabled under section
1614(a)(3)(C) (as determined under title XVI for children but
without regard to any income or asset eligibility requirements
that apply under such title with respect to children); and

(C) whose family income does not exceed such income level
as the State establishes and does not exceed—

(1) 300 percent of the poverty line (as defined in sec-
tion 2110(c)(5)) applicable to a family of the size involved;
or

(ii) such higher percent of such poverty line as a State
may establish, except that—

) any medical assistance provided to an indi-
vidual whose family income exceeds 300 percent of
such poverty line may only be provided with State
funds; and

(II) no Federal financial participation shall be pro-
vided under section 1903(a) for any medical assistance
provided to such an individual.

(2)(A) If an employer of a parent of an individual described in
paragraph (1) offers family coverage under a group health plan (as
defined in section 2791(a) of the Public Health Service Act), the
State shall—

(i) notwithstanding section 1906, require such parent to
apply for, enroll in, and pay premiums for such coverage as a
condition of such parents child being or remaining eligible for
medical assistance under subsection (a)(10)(A)()(XIX) if the
parent is determined eligible for such coverage and the em-
ployer contributes at least 50 percent of the total cost of an-
nual premiums for such coverage; and

(ii) if such coverage is obtained—

(I) subject to paragraph (2) of section 1916(h), reduce
the premium imposed by the State under that section in
an amount that reasonably reflects the premium contribu-
tion made by the parent for private coverage on behalf of
a child with a disability; and

(I) treat such coverage as a third party liability under
subsection (a)(25)

(B) In the case of a parent to which subparagraph (A) applies,
a State, notwithstanding section 1906 but subject to paragraph
(1)(C)(ii), may provide for payment of any portion of the annual
premium for such family coverage that the parent is required to
pay. Any payments made by the State under this subparagraph
shall be con51dered for purposes of section 1903(a), to be payments
for medical assistance.

(dd) ELECTRONIC TRANSMISSION OF INFORMATION.—If the State
agency determining eligibility for medical assistance under this
title or child health assistance under title XXI verifies an element
of eligibility based on information from an Express Lane Agency
(as defined in subsection (e)(13)(F)), or from another public agency,
then the applicant’s signature under penalty of perjury shall not be
required as to such element. Any signature requirement for an ap-
plication for medical assistance may be satisfied through an elec-
tronic signature, as defined in section 1710(1) of the Government
Paperwork Elimination Act (44 U.S.C. 3504 note). The require-
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ments of subparagraphs (A) and (B) of section 1137(d)(2) may be
met through evidence in digital or electronic form.

[(ee)] Option for (ee)(1) _For purposes qf subsection (a)({16)(_l3}(ii), the reguire-
ments of this subsection with respect to an individual declaring to
i hi . be a citizen or national of the United States for purposes of estab-
citizenship using lishing eligibility under this title, are, in lieu of requiring the indi-
SSA data match vidual to present satisfactory documentary evidence of citizenship
(alternative to § or nationality under section 1903(x) (if the individual is not de-
1903(x)). scribed in paragraph (2) of that section), as follows:

(A) The State submits the name and social security num-

verification of

ber of the individual to the Commissioner of Social Security as

part of the program established under paragraph (2).

(B) If the State receives notice from the Commissioner of

Social Security that the name or social security number, or the

declaration of citizenship or nationality, of the individual is in-

consistent with information in the records maintained by the

Commissioner—

(i) the State makes a reasonable effort to identify and
address the causes of such inconsistency, including
through typographical or other clerical errors, by con-
tacting the individual to confirm the accuracy of the name
or social security number submitted or declaration of citi-
zenship or nationality and by taking such additional ac-
tions as the Secretary, through regulation or other guid-
ance, or the State may identify, and continues to provide
the individual with medical assistance while making such
effort; and

(i) in the case such inconsistency is not resolved
under clause (i), the State—

(I) notifies the individual of such fact;

(II) provides the individual with a period of 90
days from the date on which the notice required under
subclause (I) is received by the individual to either
present satisfactory documentary evidence of citizen-
ship or nationality (as defined in section 1903(x)(3)) or
resolve the inconsistency with the Commissioner of So-
cial Security (and continues to provide the individual
with medical assistance during such 90-day period);
and

(III) disenrolls the individual from the State plan
under this title within 30 days after the end of such
90-day period if no such documentary evidence is pre-
sented or if such inconsistency is not resolved.

(2)(A) Each State electing to satisfy the requirements of this
subsection for purposes of section 1902(a)(46)(B) shall establish a
program under which the State submits at least monthly to the
Commissioner of Social Security for comparison of the name and
social security number, of each individual newly enrolled in the
State plan under this title that month who is not described in sec-
tion 1903(x)(2) and who declares to be a United States citizen or
national, with information in records maintained by the Commis-
sioner.
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(B) In establishing the State program under this paragraph,
the State may enter into an agreement with the Commissioner of
Social Security—

(i) to provide, through an on-line system or otherwise, for
the electronic submission of, and response to, the information
submitted under subparagraph (A) for an individual enrolled in
the State plan under this title who declares to be citizen or na-
tional on at least a monthly basis; or

(ii) to provide for a determination of the consistency of the
information submitted with the information maintained in the
records of the Commissioner through such other method as
agreed to by the State and the Commissioner and approved by
the Secretary, provided that such method is no more burden-
some for individuals to comply with than any burdens that
may apply under a method described in clause (1).

(C) The program established under this paragraph shall pro-
vide that, in the case of any individual who is required to submit
a social security number to the State under subparagraph (A) and
who is unable to provide the State with such number, shall be pro-
vided with at least the reasonable opportunity to present satisfac-
tory documentary evidence of citizenship or nationality (as defined
in section 1903(x)(3)) as is provided under clauses (i) and (ii) of sec-
tion 1137(d)(4)(A) to an individual for the submittal to the State of
evidence indicating a satisfactory immigration status.

(3)(A) The State agency implementing the plan approved under
this title shall, at such times and in such form as the Secretary
may specify, provide information on the percentage each month
that the inconsistent submissions bears to the total submissions
made for comparison for such month. For purposes of this subpara-
graph, a name, social security number, or declaration of citizenship
or nationality of an individual shall be treated as inconsistent and
included in the determination of such percentage only if—

(i) the information submitted by the individual is not con-
sistent with information in records maintained by the Commis-
sioner of Social Security;

(ii) the inconsistency is not resolved by the State;

(iii) the individual was provided with a reasonable period
of time to resolve the inconsistency with the Commissioner of
Social Security or provide satisfactory documentation of citi-
zenship status and did not successfully resolve such inconsist-
ency; and

(iv) payment has been made for an item or service fur-
nished to the individual under this title.

(B) If, for any fiscal year, the average monthly percentage de-
termined under subparagraph (A) is greater than 3 percent—

(1) the State shall develop and adopt a corrective plan to
review its procedures for verifying the identities of individuals
seeking to enroll in the State plan under this title and to iden-
tify and implement changes in such procedures to improve
their accuracy; and

(ii) pay to the Secretary an amount equal to the amount
which bears the same ratio to the total payments under the
State plan for the fiscal year for providing medical assistance
to individuals who provided inconsistent information as the
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number of individuals with inconsistent information in excess

of 3 percent of such total submitted bears to the total number

of individuals with inconsistent information.

(C) The Secretary may waive, in certain limited cases, all or
part of the payment under subparagraph (B)(ii) if the State is un-
able to reach the allowable error rate despite a good faith effort by
such State.

(D) Subparagraphs (A) and (B) shall not apply to a State for
a fiscal year if there is an agreement described in paragraph (2)(B)
in effect as of the close of the fiscal year that provides for the sub-
mission on a real-time basis of the information described in such
paragraph.

(4) Nothing in this subsection shall affect the rights of any in-
d{vidual under this title to appeal any disenrollment from a State
plan.

(ff) Notwithstanding any other requirement of this title or any
other provision of Federal or State law, a State shall disregard the
following property from resources for purposes of determining the
eligibility of an individual who is an Indian for medical assistance
under this title:

(1) Property, including real property and improvements,
that is held in trust, subject to Federal restrictions, or other-
wise under the supervision of the Secretary of the Interior, lo-
cated on a reservation, including any federally recognized In-
dian Tribe’s reservation, pueblo, or colony, including former
reservations in Oklahoma, Alaska Native regions established
by the Alaska Native Claims Settlement Act, and Indian allot-
ments on or near a reservation as designated and approved by
the Bureau of Indian Affairs of the Department of the Interior.

(2) For any federally recognized Tribe not described in
paragraph (1), property located within the most recent bound-
aries of a prior Federal reservation.

(3) Ownership interests in rents, leases, royalties, or usage
rights related to natural resources (including extraction of nat-
ural resources or harvesting of timber, other plants and plant
products, animals, fish, and shellfish) resulting from the exer-
cise of federally protected rights.

(4) Ownership interests in or usage rights to items not cov-
ered by paragraphs (1) through (3) that have unique religious,
spiritual, traditional, or cultural significance or rights that
support subsistence or a traditional lifestyle according to appli-
cable tribal law or custom.

[(99)] ACA MOE (gg) MAINTENANCE OF EFFORT.—

- (1) GENERAL REQUIREMENT TO MAINTAIN ELIGIBILITY
STANDARDS UNTIL STATE EXCHANGE IS FULLY OPERATIONAL.—
Subject to the succeeding paragraphs of this subsection, during
the period that begins on the date of enactment of the Patient
Protection and Affordable Care Act and ends on the date on
which the Secretary determines that an Exchange established
by the State under section 1311 of the Patient Protection and
Affordable Care Act is fully operational, as a condition for re-
ceiving any Federal payments under section 1903(a) for cal-
endar quarters occurring during such period, ‘a State shall not
have in effect eligibility stanfards, methodologies, or proce-
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dures under the State plan under this title or under any waiv-
er of such plan that is in effect during that period, that are
more restrictive than the eligibility standards, methodologies,
or procedures, respectively, under the plan or waiver that are
in effect on the date of enactment of the Patient Protection and
Affordable Care Act.

(2) CONTINUATION OF ELIGIBILITY STANDARDS FOR CHIL-
DREN THROUGH SEPTEMBER 30, 2029.—The requirement under
paragraph (1) shall continue to apply to a State through Sep-
tember 30, 2029,13 (but during the period that begins on Octo-
ber 1, 2019, and ends on September 30, 2029, only with respect
to children in families whose income does not exceed 300 per-
cent of the poverty line (as defined in section 2110(c)(5)) appli-
cable to a family of the size involved) with respect to the eligi-
bility standards, methodologies, and procedures under the
State plan under this title or under any waiver of such plan
that are applicable to determining the eligibility for medical
assistance of any child who is under 19 years of age (or such
higher age as the State may have elected).

(3) NONAPPLICATION.—During the period that begins on
January 1, 2011, and ends on December 31, 2013, the require-
ment under paragraph (1) shall not apply to a State with re-
spect to nonpregnant, nondisabled adults who are eligible for
medical assistance under the State plan or under a waiver of
the plan at the option of the State and whose income exceeds
133 percent of the poverty line (as defined in section 2110(c)(5))
applicable to a family of the size involved if, on or after Decem-
ber 31, 2010, the State certifies to the Secretary that, with re-
spect to the State fiscal year during which the certification is
made, the State has a budget deficit, or with respect to the
succeeding State fiscal year, the State is projected to have a
budget deficit. Upon submission of such a certification to the
Secretary, the requirement under paragraph (1) shall not apply
to the State with respect to any remaining portion of the pe-
riod described in the preceding sentence.

(4) DETERMINATION OF COMPLIANCE.—

(A) STATES SHALL APPLY MODIFIED ADJUSTED GROSS IN-
COME.—A State’s determination of income in accordance
with subsection (e)(14) shall not be considered to be eligi-
bility standards, methodologies, or procedures that are
more restrictive than the standards, methodologies, or pro-
cedures in effect under the State plan or under a waiver
of the plan on the date of enactment of the Patient Protec-
tion and Affordable Care Act for purposes of determining
compliance with the requirements of paragraph (1), (2), or
(3)

(B) STATES MAY EXPAND ELIGIBILITY OR MOVE
WAIVERED POPULATIONS INTO COVERAGE UNDER THE STATE
PLAN.—With respect to any period applicable under para-
graph (1), (2), or (3), a State that applies eligibility stand-

13 Subparagraph (B) of section 50101(f)(2) of division E of Public Law 115-123 provides: by
striking “2023,” each place it appears and inserting “2027”. Such amendment was executed to
reflect the probable intent of Congress in the first occurrence to “2023”, however, a comma did
not appear.
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ards, methodologies, or procedures under the State plan

under this title or under any waiver of the plan that are

less restrictive than the eligibility standards, methodolo-
gies, or procedures, applied under the State plan or under

a waiver of the plan on the date of enactment of the Pa-

tient Protection and Affordable Care Act, or that makes in-

dividuals who, on such date of enactment, are eligible for
medical assistance under a waiver of the State plan, after
such date of enactment eligible for medical assistance
through a State plan amendment with an income eligi-
bility level that is not less than the income eligibility level
that applied under the waiver, or as a result of the appli-
cation of subclause (VIII) of section 1902(a)(10)(A)(i), shall
not be considered to have in effect eligibility standards,
methodologies, or procedures that are more restrictive
than the standards, methodologies, or procedures in effect
under the State plan or under a waiver of the plan on the
date of enactment of the Patient Protection and Affordable

Care Act for purposes of determining compliance with the

requirements of paragraph (1), (2), or (3).

(hh)(1) A State may elect to phase-in the extension of eligibility
for medical assistance to individuals described in subclause (XX) of
subsection (a)(10)(A)(ii) based on the categorical group (including
nonpregnant childless adults) or income, so long as the State does
not extend such eligibility to individuals described in such sub-
clause with higher income before making individuals described in
such subclause with lower income eligible for medical assistance.

(2) If an individual described in subclause (XX) of subsection
(a)(10)(A)(ii) is the parent of a child who is under 19 years of age
(or such higher age as the State may have elected) who is eligible
for medical assistance under the State plan or under a waiver of
such plan, the individual may not be enrolled under the State plan
unless the individual’s child is enrolled under the State plan or
under a waiver of the plan or is enrolled in other health insurance
coverage. For purposes of the preceding sentence, the term “parent”
includes an individual treated as a caretaker relative for purposes
of carrying out section 1931.

(i1)(1) Individuals described in this subsection are individuals—

) whose income does not exceed an income eligibility
level established by the State that does not exceed the
highest income eligibility level established under the State
plan under this title (or under its State child health plan
under title XXI) for pregnant women; and

(B) who are not pregnant.

(2) At the option of a State, individuals described in this
subsection may include individuals who, had individuals ap-
plied on or before January 1, 2007, would have been made eli-
gible pursuant to the standards and processes imposed by that
State for benefits described in clause (XVI) of the matter fol-
lowing subparagraph (G) of section subsection (a)(10) pursuant
to a waiver granted under section 1115.

(3) At the option of a State, for purposes of subsection
(a)(17)(B), in determining eligibility for services under this sub-

As Amended Through P.L. 117-328, Enacted December 29, 2022

G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

[(jj)] Primary care
services eligible for
temporary ACA payment
increase under §
1902(a)(13)(C) but only
if furnished in
2013-2014.

March 30, 2023

Sec. 1902 TITLE XIX OF THE SOCIAL SECURITY ACT 84

section, the State may consider only the income of the appli-

cant or recipient.

(jj) PRIMARY CARE SERVICES DEFINED.—For purposes of sub-
section (a)(13)(C), the term “primary care services” means—

(1) evaluation and management services that are proce-
dure codes (for services covered under title XVIII) for services
in the category designated Evaluation and Management in the
Healthcare Common Procedure Coding System (established by
the Secretary under section 1848(c)(5) as of December 31, 2009,
and as subsequently modified); and

(2) services related to immunization administration for
vaccines and toxoids for which CPT codes 90465, 90466, 90467,
90468, 90471, 90472, 90473, or 90474 (as subsequently modi-
fied) apply under such System.

(kk) PROVIDER AND SUPPLIER SCREENING, OVERSIGHT, AND RE-
PORTING REQUIREMENTS.—For purposes of subsection (a)(77), the
requirements of this subsection are the following:

(1) SCREENING.—The State complies with the process for
screening providers and suppliers under this title, as estab-
lished by the Secretary under section 1866(j)(2).

(2) PROVISIONAL PERIOD OF ENHANCED OVERSIGHT FOR NEW
PROVIDERS AND SUPPLIERS.—The State complies with proce-
dures to provide for a provisional period of enhanced oversight
for new providers and suppliers under this title, as established
by the Secretary under section 1866(j)(3).

(3) DISCLOSURE REQUIREMENTS.—The State requires pro-
viders and suppliers under the State plan or under a waiver
of the plan to comply with the disclosure requirements estab-
lished by the Secretary under section 1866()(5).

(4) TEMPORARY MORATORIUM ON ENROLLMENT OF NEW PRO-
VIDERS OR SUPPLIERS.—

(A) TEMPORARY MORATORIUM IMPOSED BY THE SEC-

RETARY.—

(i) IN GENERAL.—Subject to clause (ii), the State
complies with any temporary moratorium on the en-
rollment of new providers or suppliers imposed by the
Secretary under section 1866(j)(7).

(ii) EXCEPTIONS.—

(I) COMPLIANCE WITH MORATORIUM.—A State
shall not be required to comply with a temporary
moratorium described in clause (i) if the State de-
termines that the imposition of such temporary
moratorium would adversely impact beneficiaries’
access to medical assistance.

(II) FFP AvAILABLE.—Notwithstanding section
1903(1)(2)(E), payment may be made to a State
under this title with respect to amounts expended
for items and services described in such section if
the Secretary, in consultation with the State agen-
cy administering the State plan under this title
(or a waiver of the plan), determines that denying
payment to the State pursuant to such section
would adversely impact beneficiaries’ access to
medical assistance.
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(iii) LIMITATION ON CHARGES TO BENEFICIARIES.—

With respect to any amount expended for items or
services furnished during calendar quarters beginning
on or after October 1, 2017, the State prohibits, during
the period of a temporary moratorium described in
clause (i), a provider meeting the requirements speci-
fied in subparagraph (C)(iii) of section 1866(j)(7) from
charging an individual or other person eligible to re-
ceive medical assistance under the State plan under
this title (or a waiver of the plan) for an item or serv-
ice described in section 1903(i)(2)(E) furnished to such
an individual.

(B) MORATORIUM ON ENROLLMENT OF PROVIDERS AND
SUPPLIERS.—At the option of the State, the State imposes,
for purposes of entering into participation agreements with
providers or suppliers under the State plan or under a
waiver of the plan, periods of enrollment moratoria, or nu-
merical caps or other limits, for providers or suppliers
identified by the Secretary as being at high-risk for fraud,
waste, or abuse as necessary to combat fraud, waste, or
abuse, but only if the State determines that the imposition
of any such period, cap, or other limits would not adversely
impact beneficiaries’ access to medical assistance.

(5) COMPLIANCE PROGRAMS.—The State requires providers
and suppliers under the State plan or under a waiver of the
plan to establish, in accordance with the requirements of sec-
tion 1866(j)(7), a compliance program that contains the core
elements established under subparagraph (B) of that section
1866(j)(7) for providers or suppliers within a particular indus-
try or category.

(6) REPORTING OF ADVERSE PROVIDER ACTIONS.—The State
complies with the national system for reporting criminal and
civil convictions, sanctions, negative licensure actions, and
other adverse provider actions to the Secretary, through the
Administrator of the Centers for Medicare & Medicaid Serv-
ices, in accordance with regulations of the Secretary.

(7) ENROLLMENT AND NPI OF ORDERING OR REFERRING PRO-
VIDERS.—The State requires—

(A) all ordering or referring physicians or other profes-
sionals to be enrolled under the State plan or under a
waiver of the plan as a participating provider; and

(B) the national provider identifier of any ordering or
referring physician or other professional to be specified on
any claim for payment that is based on an order or referral
of the physician or other professional.

(8) PROVIDER TERMINATIONS.—

(A) IN GENERAL.—Beginning on July 1, 2018, in the
case of a notification under subsection (a)(41) with respect
to a termination for a reason specified in section 455.101
of title 42, Code of Federal Regulations (as in effect on No-
vember 1, 2015) or for any other reason specified by the
Secretary, of the participation of a provider of services or
any other person under the State plan (or under a waiver
of the plan), the State, not later than 30 days after the ef-
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fective date of such termination, submits to the Secretary

with respect to any such provider or person, as appro-

priate—

(i) the name of such provider or person;

(ii) the provider type of such provider or person;

(iii) the specialty of such provider’s or person’s
practice;

(iv) the date of birth, Social Security number, na-
tional provider identifier (if applicable), Federal tax-
payer identification number, and the State license or
certification number of such provider or person (if ap-
plicable);

(v) the reason for the termination;

(vi) a copy of the notice of termination sent to the
provider or person;

(vii) the date on which such termination is effec-
tive, as specified in the notice; and

(viii) any other information required by the Sec-
retary.

(B) EFFECTIVE DATE DEFINED.—For purposes of this
paragraph, the term “effective date” means, with respect to

a termination described in subparagraph (A), the later of—

(1) the date on which such termination is effective,
as specified in the notice of such termination; or

(ii) the date on which all appeal rights applicable
to such termination have been exhausted or the
timeline for any such appeal has expired.

(9) OTHER STATE OVERSIGHT.—Nothing in this subsection
shall be interpreted to preclude or limit the ability of a State
to engage in provider and supplier screening or enhanced pro-
vider and supplier oversight activities beyond those required
by the Secretary.

(1) TERMINATION NOTIFICATION DATABASE.—In the case of a
provider of services or any other person whose participation under
this title or title XXI is terminated (as described in subsection
(kk)(8)), the Secretary shall, not later than 30 days after the date
on which the Secretary is notified of such termination under sub-
section (a)(41) (as applicable), review such termination and, if the
Secretary determines appropriate, include such termination in any
database or similar system developed pursuant to section
6401(b)(2) of the Patient Protection and Affordable Care Act (42
U.S.C. 1395¢cc note; Public Law 111-148).

(mm) 4 DIRECTORY PHYSICIAN OR PROVIDER DESCRIBED.—A
physician or provider described in this subsection is—

(1) in the case of a physician or provider of a provider type
for which the State agency, as a condition on receiving pay-
ment for items and services furnished by the physician or pro-
vider to individuals eligible to receive medical assistance under
the State plan, requires the enrollment of the physician or pro-
vider with the State agency, a physician or a provider that—

14For version of law for section 1902(mm), as amended by section 5123(b)(2) of division FF
of Public Law 117-328, see note below.
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(A) is enrolled with the agency as of the date on which
the directory is published or updated (as applicable) under
subsection (a)(83); and

(B) received payment under the State plan in the 12-
month period preceding such date; and
(2) in the case of a physician or provider of a provider type

for which the State agency does not require such enrollment,
a physician or provider that received payment under the State
plan (or a waiver of the plan) in the 12-month period preceding
the date on which the directory is published or updated (as ap-
plicable) under subsection (a)(83).

[Note: Effective on July 1, 2025, section 5123(b)(2) of division FF
of Public Law 117-328 provides for an amendment to strike sub-
section (mm) and insert a new subsection (mm) as follows:]

(mm,) DIRECTORY PROVIDER DESCRIBED.—

(1) IN GENERAL.—A provider described in this subsection,
at a minimum, includes physicians, hospitals, pharmacies, pro-
viders of mental health services, providers of substance use dis-
order services, providers of long term services and supports as
appropriate, and such other providers as required by the Sec-
retary, and—

(A) in the case of a provider or a provider type for
which the State agency, as a condition of receiving payment
for items and services furnished by the provider to individ-
uals eligible to receive medical assistance under the State
plan (or a waiver of the plan), requires the enrollment of
tZe provider with the State agency, includes a provider
that—

(i) is enrolled with the agency as of the date on
which the directory is published or updated (as appli-
cable) under subsection (a)(83); and

(ii) received payment under the State plan in the
12-month period preceding such date; and
(B) in the case of a provider or a provider type for

which the State agency does not require such enrollment,

includes a provider that received payment under the State
plan (or a waiver of the plan) in the 12-month period pre-
ceding the date on which the directory is published or up-

dated (as applicable) under subsection (a)(83).

(2) STATE OPTION TO INCLUDE OTHER PARTICIPATING PRO-
VIDERS.—At State option, a provider described in this sub-
section may include any provider who furnishes services and is
participating under the State plan under this title or under a
waiver of such plan.

(nn) JUVENILE; ELIGIBLE JUVENILE; PUBLIC INSTITUTION.—For

purposes of subsection (a)(84) and this subsection:

(1) JUVENILE.—The term “juvenile” means an individual
who is—
(A) under 21 years of age; or
(B) described in subsection (a)(10)(A){)(IX).

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(2) ELIGIBLE JUVENILE.—The term “eligible juvenile”
m}e]ans a juvenile who is an inmate of a public institution and
who—

(A) was determined eligible for medical assistance
under the State plan immediately before becoming an in-
mate of such a public institution; or

(B) is determined eligible for such medical assistance
while an inmate of a public institution.

(3) INMATE OF A PUBLIC INSTITUTION.—The term “inmate of
a public institution” has the meaning given such term for pur-
poses of applying the subdivision (A) following paragraph (31)
of section 1905(a), taking into account the exception in such
subdivision for a patient of a medical institution.

(00) DRUG REVIEW AND UTILIZATION REQUIREMENTS.—

(1) IN GENERAL.—For purposes of subsection (a)(85), the
drug review and utilization requirements under this subsection
are, subject to paragraph (3) and beginning October 1, 2019,
the following:

(A) CLAIMS REVIEW LIMITATIONS.—

(1) IN GENERAL.—The State has in place—

(I) safety edits (as specified by the State) for
subsequent fills for opioids and a claims review
automated process (as designed and implemented
by the State) that indicates when an individual
enrolled under the State plan (or under a waiver
of the State plan) is prescribed a subsequent fill
of opioids in excess of any limitation that may be
identified by the State;

(II) safety edits (as specified by the State) on
the maximum daily morphine equivalent that can
be prescribed to an individual enrolled under the
State plan (or under a waiver of the State plan)
for treatment of chronic pain and a claims review
automated process (as designed and implemented
by the State) that indicates when an individual
enrolled under the plan (or waiver) is prescribed
the morphine equivalent for such treatment in ex-
cess of any limitation that may be identified by
the State; and

(III) a claims review automated process (as
designed and implemented by the State) that
monitors when an individual enrolled under the
State plan (or under a waiver of the State plan)
is concurrently prescribed opioids and—

(aa) benzodiazepines; or
(bb) antipsychotics.

(i) MANAGED CARE ENTITIES.—The State requires
each managed care entity (as defined in section
1932(3)(1)(B)) with respect to which the State has a
contract under section 1903(m) or under section
1905(t)(3) to have in place, subject to paragraph (3),
with respect to individuals who are eligible for medical
assistance under the State plan (or under a waiver of
the State plan) and who are enrolled with the entity,
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the limitations described in subclauses (I) and (II) of

clause (i) and a claims review automated process de-

scribed in subclause (ITI) of such clause.

(iii) RULES OF CONSTRUCTION.—Nothing in this
subparagraph may be construed as prohibiting a State
or managed care entity from designing and imple-
menting a claims review automated process under this
subparagraph that provides for prospective or retro-
spective reviews of claims. Nothing in this subpara-
graph shall be understood as prohibiting the exercise
of clinical judgment from a provider enrolled as a par-
ticipating provider in a State plan (or waiver of the
State plan) or contracting with a managed care entity
regarding the best items and services for an individual
enrolled under such State plan (or waiver).

(B) PROGRAM TO MONITOR ANTIPSYCHOTIC MEDICATIONS
BY CHILDREN.—The State has in place a program (as de-
signed and implemented by the State) to monitor and
manage the appropriate use of antipsychotic medications
by children enrolled under the State plan (or under a
waiver of the State plan) and submits annually to the Sec-
retary such information as the Secretary may require on
activities carried out under such program for individuals
not more than the age of 18 years generally and children
in foster care specifically.

(C) FRAUD AND ABUSE IDENTIFICATION.—The State has
in place a process (as designed and implemented by the
State) that identifies potential fraud or abuse of controlled
substances by individuals enrolled under the State plan (or
under a waiver of the State plan), health care providers
prescribing drugs to individuals so enrolled, and phar-
macies dispensing drugs to individuals so enrolled.

(D) REPORTS.—The State shall include in the annual
report submitted to the Secretary under section
1927(g)(3)(D) information on the limitations, requirement,
program, and processes applied by the State under sub-
paragraphs (A) through (C) in accordance with such man-
ner and time as specified by the Secretary.

(E) CLARIFICATION.—Nothing shall prevent a State
from satisfying the requirement—

(i) described in subparagraph (A) by having safety
edits or a claims review automated process described
in such subparagraph that was in place before October
1, 2019;

(ii) described in subparagraph (B) by having a pro-
gram described in such subparagraph that was in
place before such date; or

(iii) described in subparagraph (C) by having a
process described in such subparagraph that was in
place before such date.

(2) ANNUAL REPORT BY SECRETARY.—For each fiscal year
beginning with fiscal year 2020, the Secretary shall submit to
Congress a report on the most recent information submitted by
States under paragraph (1)(D).

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(3) EXCEPTIONS.—

(A) CERTAIN INDIVIDUALS EXEMPTED.—The drug review
and utilization requirements under this subsection shall
not apply with respect to an individual who—

(i) is receiving—

(I) hospice or palliative care; or
(II) treatment for cancer;

(ii) is a resident of a long-term care facility, of a
facility described in section 1905(d), or of another facil-
ity for which frequently abused drugs are dispensed
for residents through a contract with a single phar-
macy; or

(1ii) the State elects to treat as exempted from
such requirements.

(B) EXCEPTION RELATING TO ENSURING ACCESS.—In
order to ensure reasonable access to health care, the Sec-
retary shall waive the drug review and utilization require-
ments under this subsection, with respect to a State, in
the case of natural disasters and similar situations, and in
the case of the provision of emergency services (as "defined
for purposes of section 1860D—4(c)(5)(D)(ii)(II)).

(pp) RESIDENTIAL PEDIATRIC RECOVERY CENTER DEFINED.—

(1) IN GENERAL.—For purposes of section 1902(a)(86), the
term “residential pediatric recovery center” means a center or
facility that furnishes items and services for which medical as-
sistance is available under the State plan to infants with the
diagnosis of neonatal abstinence syndrome without any other
significant medical risk factors.

(2) COUNSELING AND SERVICES.—A residential pediatric re-
covery center may offer counseling and other services to moth-
ers (and other appropriate family members and caretakers) of
infants receiving treatment at such centers if such services are
otherwise covered under the State plan under this title or
under a waiver of such plan. Such other services may include
the following:

(A) Counseling or referrals for services.

(B) Activities to encourage caregiver-infant bonding.

(C) Training on caring for such infants.

(qq) APPLICATION OF CERTAIN DATA REPORTING AND PROGRAM
INTEGRITY REQUIREMENTS TO NORTHERN MARIANA ISLANDS, AMER-
ICAN SAMOA, AND GUAM.—

(1) IN GENERAL.—Not later than October 1, 2021, the
Northern Mariana Islands, American Samoa, and Guam
shall—

(A) demonstrate progress in implementing methods,
satisfactory to the Secretary, for the collection and report-
ing of reliable data to the Transformed Medicaid Statis-
tical Information System (T-MSIS) (or a successor sys-
tem); and

(B) demonstrate progress in establishing a State med-
icaid fraud control unit described in section 1903(q).

(2) DETERMINATION OF PROGRESS.—For purposes of para-
graph (1), the Secretary shall deem that a territory described
in such paragraph has demonstrated satisfactory progress in

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(rr)] Rules requiring Puerto Rico
to track and account for
expenditures under its Medicaid
plan for quarters beginning on or
after 01/01/21.

implementing methods for the collection and reporting of reli-
able data or establishing a State medicaid fraud control unit
if the territory has made a good faith effort to implement such
methods or establish such a unit, given the circumstances of
the territory.

(rr) PROGRAM INTEGRITY REQUIREMENTS FOR PUERTO RICO.—

(1) SYSTEM FOR TRACKING FEDERAL MEDICAID FUNDING
PROVIDED TO PUERTO RICO.—

(A) IN GENERAL.—Puerto Rico shall establish and
maintain a system, which may include the use of a quar-
terly Form CMS-64, for tracking any amounts paid by the
Federal Government to Puerto Rico with respect to the
State plan of Puerto Rico (or a waiver of such plan). Under
such system, Puerto Rico shall ensure that information is
available, with respect to each quarter in a fiscal year (be-
ginning with the first quarter beginning on or after the
date that is 1 year after the date of the enactment of this
subsection), on the following:

(1) In the case of a quarter other than the first
quarter of such fiscal year—

(I) the total amount expended by Puerto Rico
during any previous quarter of such fiscal year
under the State plan of Puerto Rico (or a waiver
of such plan); and

(I) a description of how such amount was so
expended.

(ii) The total amount that Puerto Rico expects to
expend during the quarter under the State plan of

Puerto Rico (or a waiver of such plan), and a descrip-

tion of how Puerto Rico expects to expend such

amount.

(B) REPORT TO cMs.—For each quarter with respect to
which Puerto Rico is required under subparagraph (A) to
ensure that information described in such subparagraph is
available, Puerto Rico shall submit to the Administrator of
the Centers for Medicare & Medicaid Services a report on
such information for such quarter, which may include the
submission of a quarterly Form CMS-37.

(2) SUBMISSION OF DOCUMENTATION ON CONTRACTS UPON
REQUEST.—Puerto Rico shall, upon request, submit to the Ad-
ministrator of the Centers for Medicare & Medicaid Services
all documentation requested with respect to contracts awarded
under the State plan of Puerto Rico (or a waiver of such plan).

(3) REPORTING ON MEDICAID AND CHIP SCORECARD MEAS-
URES.—Beginning 12 months after the date of enactment of
this subsection, Puerto Rico shall begin to report to the Admin-
istrator of the Centers for Medicare & Medicaid Services on se-
lected measures included in the Medicaid and CHIP Scorecard
developed by the Centers for Medicare & Medicaid Services.
(ss) UNINSURED INDIVIDUAL DEFINED.—For purposes of this

section, the term “uninsured individual” means, notwithstanding
any other provision of this title, any individual who is—

March 30, 2023

(1) not described in subsection (a)(10)(A)(i) (excluding sub-
clause (VIII) of such subsection if the individual is a resident
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of a State which does not furnish medical assistance to individ-
uals described in such subclause); and

(2) not enrolled in a Federal health care program (as de-
fined in section 1128B(f)), a group health plan, group or indi-
vidual health insurance coverage offered by a health insurance
issuer (as such terms are defined in section 2791 of the Public
Health Service Act), or a health plan offered under chapter 89
of title 5, United States Code, except that individuals who are
eligible  for  medical assistance under  subsection
(a)(10)(A)(i1)(XII), subsection (a)(10)(A)I)XVIID), subsection
(a)(10)(A)(ii)(XXI), or subsection (a)(10)(C) (but only to the ex-
tent such an individual is considered to not have minimum es-
sential coverage under section 5000A(f)(1) of the Internal Rev-
enue Code of 1986), or who are described in subsection (1)(1)(A)
and are eligible for medical assistance only because of sub-
section (a)(10)(A)I)IV) or (a)(10)(A)(i1)(IX) and whose eligibility
for such assistance is limited by the State under clause (VII)
in the matter following subsection (a)(10)(G), shall not be treat-
ed as enrolled in a Federal health care program for purposes
of this paragraph.
(tt) REQUIREMENTS RELATING TO TRANSITION FROM FAMILIES

FIRST CORONAVIRUS RESPONSE AcT FMAP INCREASE REQUIRE-
MENTS; ENFORCEMENT AND CORRECTIVE ACTION.—

(1) REPORTING REQUIREMENTS.—For each month occurring
during the period that begins on April 1, 2023, and ends on
June 30, 2024, each State shall submit to the Secretary, on a
timely basis, a report, that the Secretary shall make publicly
available, on the activities of the State relating to eligibility re-
determinations conducted during such period, and which in-
clude, with respect to the month for which the report is sub-
mitted, the following information:

(A) The number of eligibility renewals initiated, bene-
ficiaries renewed on a total and ex parte basis, and indi-
viduals whose coverage for medical assistance, child health
assistance, or pregnancy-related assistance was termi-
nated.

(B) The number of individuals whose coverage for
medical assistance, child health assistance, or pregnancy-
related assistance was so terminated for procedural rea-
sons.

(C) Where applicable, the number of individuals who
were enrolled in a State child health plan or waiver in the
form described in paragraph (1) of section 2101(a).

(D) Unless the Administrator of the Centers for Medi-
care & Medicaid Services reports such information on be-
half of the State:

(i) In a State with a Federal or State American

Health Benefit Exchange established under title I of

the Patient Protection and Affordable Care Act in

which the systems used to determine eligibility for as-
sistance under this title or title XXI are not integrated
with the systems used to determine eligibility for cov-
erage under a qualified health plan with advance pay-
ment under section 1412(a) of the Patient Protection

As Amended Through P.L. 117-328, Enacted December 29, 2022
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and Affordable Care Act of any premium tax credit al-

lowed under section 36B of the Internal Revenue Code

of 1986—

(I) the number of individuals whose accounts
were received via secure electronic transfer by the
Federal or State American Health Benefit Ex-
change, or a basic health program established
under section 1331 of the Patient Protection and
Affordable Care Act;

(IT) the number of individuals identified in
subclause (I) who were determined eligible for a
qualified health plan, as defined in section
1301(a)(1) of the Patient Protection and Affordable
Care Act, or (if applicable) the basic health pro-
grz(tlm established under section 1331 of such Act;
and

(ITI) the number of individuals identified in
subclause (II) who made a qualified health plan
selection or were enrolled in a basic health pro-
gram plan (if applicable).

(1i) In a State with a State American Health Ben-
efit Exchange established under title I of the Patient
Protection and Affordable Care Act in which the sys-
tems used to determine eligibility for assistance under
this title or title XXI are integrated with the systems
used to determine eligibility for coverage under a
qualified health plan with advance payment under
section 1412(a) of the Patient Protection and Afford-
able Care Act of any premium tax credit allowed
under section 36B of the Internal Revenue Code of
1986—

(I) the number of individuals who were deter-
mined eligible for a qualified health plan, as de-
fined in section 1301(a)(1) of the Patient Protec-
tion and Affordable Care Act, or (if applicable) the
basic health program established under section
1331 of such Act; and

(IT) the number of individuals identified in
subclause (I) who made a qualified health plan se-
lection or were enrolled in a basic health program
plan (if applicable).

(E) The total call center volume, average wait times,
and average abandonment rate (as determined by the Sec-
retary) for each call center of the State agency responsible
for administering the State plan under this title (or a
waiver of such plan) during such month.

(F) Such other information related to eligibility rede-
terminations and renewals during the period described in
paragraph (1), as identified by the Secretary.

(2) ENFORCEMENT AND CORRECTIVE ACTION.—

(A) IN GENERAL.—For each fiscal quarter that occurs
during the period that begins on July 1, 2023, and ends on
June 30, 2024, if a State does not satisfy the requirements
of paragraph (1), the Federal medical assistance percent-

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022

G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

Sec. 1903 TITLE XIX OF THE SOCIAL SECURITY ACT 94

age determined for the State for the quarter under section

1905(b) shall be reduced by the number of percentage

points (not to exceed 1 percentage point) equal to the prod-

uct of 0.25 percentage points and the number of fiscal
quarters during such period for which the State has failed
to satisfy such requirements.

(B) CORRECTIVE ACTION PLAN; ADDITIONAL AUTHOR-

ITY.—

(i) IN GENERAL.—The Secretary may assess a
State’s compliance with all Federal requirements ap-
plicable to eligibility redeterminations and the report-
ing requirements described in paragraph (1), and, if
the Secretary determines that a State did not comply
with any such requirements during the period that be-
gins on April 1, 2023, and ends on June 30, 2024, the
Secretary may require the State to submit and imple-
ment a corrective action plan in accordance with
clause (ii).

(i) CORRECTIVE ACTION PLAN.—A State that re-
ceives a written notice from the Secretary that the
Secretary has determined that the State is not in com-
pl!lial?ce with a requirement described in clause (i)
shall—

(I) not later than 14 days after receiving such
notice, submit a corrective action plan to the Sec-
retary;

(IT) not later than 21 days after the date on
which such corrective action plan is submitted to
the Secretary, receive approval for the plan from
the Secretary; and

(II) begin implementation of such corrective
action plan not later than 14 days after such ap-
proval.

(iii) EFFECT OF FAILURE TO SUBMIT OR IMPLEMENT

A CORRECTIVE ACTION PLAN.—If a State fails to submit

or implement an approved corrective action plan in ac-

cordance with clause (ii), the Secretary may, in addi-

tion to any reduction applied under subparagraph (A)

to the Federal medical assistance percentage deter-

mined for the State and any other remedy available to
the Secretary for the purpose of carrying out this title,
require the State to suspend making all or some ter-
minations of eligibility for medical assistance from the

State plan under this title (including any waiver of

such plan) that are for procedural reasons until the

State takes appropriate corrective action, as deter-

mined by the Secretary, and may impose a civil money

penalty of not more than $100,000 for each day a

State 1s not in compliance.

PAYMENT TO STATES

SEC. 1903. [42 U.S.C. 1396b] (a) From the sums appropriated
therefor, the Secretary (except as otherwise provided in this sec-
tion) shall pay to each State which has a plan approved under this
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



carolyn.kaneko
Highlight


G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

95 TITLE XIX OF THE SOCIAL SECURITY ACT Sec. 1903

title, for each quarter, beginning with the quarter commencing Jan-
uary 1, 1966—

[(a)] § 1108(g) imposes limits
on FFP for the territories,
namely Puerto Rico, the US
Virgin Islands, Guam,
American Samoa, and the
Northern Mariana Islands.

(1) an amount equal to the Federal medical assistance per-
centage (as defined in section 1905(b), subject to subsections (g)
and (j) of this section and subsection 1923(f)) of the total
amount expended during such quarter as medical assistance
under the State plan; plus

(2)(A) an amount equal to 75 per centum of so much of the
sums expended during such quarter (as found necessary by the
Secretary for the proper and efficient administration of the

March 30, 2023

State plan) as are attributable to compensation or training of
skilled professional medical personnel, and staff directly sup-
porting such personnel, of the State agency or any other public
agency; plus
(B) notwithstanding paragraph (1) or subparagraph (A),
with respect to amounts expended for nursing aide training
and competency evaluation programs, and competency evalua-
tion programs, described in section 1919(e)(1) (including the
costs for nurse aides to complete such competency evaluation
programs), regardless of whether the programs are provided in
or outside nursing facilities or of the skill of the personnel in-
volved in such programs, an amount equal to 50 percent (or,
for calendar quarters beginning on or after July 1, 1988, and
before October 1, 1990, the lesser of 90 percent or the Federal
medical assistance percentage plus 25 percentage points) of so
much of the sums expended during such quarter (as found nec-
essary by the Secretary for the proper and efficient administra-
tion of the State plan) as are attributable to such programs;
plus
(C) an amount equal to 75 percent of so much of the sums
expended during such quarter (as found necessary by the Sec-
retary for the proper and efficient administration of the State
plan) as are attributable to preadmission screening and resi-
dent review activities conducted by the State under section
1919(e)(7); plus
(D) for each calendar quarter during—
(1) fiscal year 1991, an amount equal to 90 percent,
(ii) fiscal year 1992, an amount equal to 85 percent,
d(iii) fiscal year 1993, an amount equal to 80 percent,
an
(iv) fiscal year 1994 and thereafter, an amount equal
to 75 percent,
of so much of the sums expended during such quarter (as
found necessary by the Secretary for the proper and efficient
administration of the State plan) as are attributable to State
activities under section 1919(g); plus
(E) an amount equal to 75 percent of so much of the sums
expended during such quarter (as found necessary by the Sec-
retary for the proper and efficient administration of the State
plan) as are attributable to translation or interpretation serv-
ices in connection with the enrollment of, retention of, and use
of services under this title by, children of families for whom
English is not the primary language; plus
(3) an amount equal to—

[(a)(1)] Regular FMAP for
medical assistance. See
MACStats Exhibit 6.
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(A){i) 90 per centum of so much of the sums expended
during such quarter as are attributable to the design, de-
velopment, or installation of such mechanized claims proc-
essing and information retrieval systems as the Secretary
determines are likely to provide more efficient, economical,
and effective administration of the plan and to be compat-
ible with the claims processing and information retrieval
systems utilized in the administration of title XVIII, in-
cluding the State’s share of the cost of installing such a
system to be used jointly in the administration of such
State’s plan and the plan of any other State approved
under this title,

(i1) 90 per centum of so much of the sums expended
during any such quarter in the fiscal year ending June 30,
1972, or the fiscal year ending June 30, 1973, as are at-
tributable to the design, development, or installation of
cost determination systems for State-owned general hos-
pitals (except that the total amount paid to all States
under this clause for either such fiscal year shall not ex-
ceed $150,000), and

(iii) an amount equal to the Federal medical assist-
ance percentage (as defined in section 1905(b)) of so much
of the sums expended during such quarter (as found nec-
essary by the Secretary for the proper and efficient admin-
istration of the State plan) as are attributable to such de-
velopments or modifications of systems of the type de-
scribed in clause (i) as are necessary for the efficient collec-
tion and reporting on child health measures; and

(B) 75 per centum of so much of the sums expended
during such quarter as are attributable to the operation of
systems (whether such systems are operated directly by
the State or by another person under a contract with the
State) of the type described in subparagraph (A)(i) (wheth-
er or not designed, developed, or installed with assistance
under such subparagraph) which are approved by the Sec-
retary and which include provision for prompt written no-
tice to each individual who is furnished services covered by
the plan, or to each individual in a sample group of indi-
viduals who are furnished such services, of the specific
services (other than confidential services) so covered, the
name of the person or persons furnishing the services, the
date or dates on which the services were furnished, and
the amount of the payment or payments made under the
plan on account of the services; and

(C)d) 75 per centum of the sums expended with re-
spect to costs incurred during such quarter (as found nec-
essary by the Secretary for the proper and efficient admin-
istration of the State plan) as are attributable to the per-
formance of medical and utilization review by a utilization
and quality control peer review organization or by an enti-
ty which meets the requirements of section 1152, as deter-
mined by the Secretary, under a contract entered into
under section 1902(d); and
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(ii) 75 percent of the sums expended with respect to
costs incurred during such quarter (as found necessary by
the Secretary for the proper and efficient administration of
the State plan) as are attributable to the performance of
independent external reviews conducted under section
1932(c)(2); and

(D) 75 percent of so much of the sums expended by the
State plan during a quarter in 1991, 1992, or 1993, as the
Secretary determines is attributable to the statewide adop-
tion of a drug use review program which conforms to the
requirements of section 1927(g);

(E) 50 percent of the sums expended with respect to
costs incurred during such quarter as are attributable to
providing—

(1) services to identify and educate individuals
who are likely to be eligible for medical assistance
under this title and who have Sickle Cell Disease or
who are carriers of the sickle cell gene, including edu-
cation regarding how to identify such individuals; or

(ii) education regarding the risks of stroke and
other complications, as well as the prevention of
stroke and other complications, in individuals who are
likely to be eligible for medical assistance under this
title and who have Sickle Cell Disease; and
(F)(i) 100 percent of so much of the sums expended

during such quarter as are attributable to payments to
Medicaid providers described in subsection (t)(1) to encour-
age the adoption and use of certified EHR technology; and
(ii) 90 percent of so much of the sums expended during
such quarter as are attributable to payments for reason-
able administrative expenses related to the administration
of payments described in clause (i) if the State meets the
condition described in subsection (t)(9); plus
(H)(1)15 90 percent of the sums expended during the
quarter as are attributable to the design, development, or
installation of such mechanized verification and informa-
tion retrieval systems as the Secretary determines are nec-
essary to implement section 1902(ee) (including a system
described in paragraph (2)(B) thereof), and
(i1) 75 percent of the sums expended during the quar-
ter as are attributable to the operation of systems to which
clause (i) applies, plus
(4) an amount equal to 100 percent of the sums expended
during the quarter which are attributable to the costs of the
implementation and operation of the immigration status
verification system described in section 1137(d); plus

(5) an amount equal to 90 per centum of the sums ex-
pended during such quarter which are attributable to the offer-
ing, arranging, and furnishing (directly or on a contract basis)
of family planning services and supplies;

(6) subject to subsection (b)(3), an amount equal to—

1580 in law, there is no subparagraph (G).
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(A) 90 per centum of the sums expended during such
a quarter within the twelve-quarter period beginning with
the first quarter in which a payment is made to the State
pursuant to this paragraph, and
(B) 75 per centum of the sums expended during each
succeeding calendar quarter,
with respect to costs incurred during such quarter (as found
necessary by the Secretary for the elimination of fraud in the
provision and administration of medical assistance provided
under the State plan) which are attributable to the establish-
ment and operation of (including the training of personnel em-
ployed by) a State medicaid fraud control unit (described in
subsection (q)); plus 16
(7) subject to section 1919(g)(3)(B), an amount equal to 50

[(a)(7)] General 50% per centum of the remainder of the amounts expended during
match for administration. such quarter as found necessary by the Secretary for the prop-

er and efficient administration of the State plan.

(b)(1) Notwithstanding the preceding provisions of this section,
the amount determined under subsection (a)(1) for any State for
any quarter beginning after December 31, 1969, shall not take into
account any amounts expended as medical assistance with respect
to individuals aged 65 or over and disabled individuals entitled to
hospital insurance benefits under title XVIII which would not have
been so expended if the individuals involved had been enrolled in
the insurance program established by part B of title XVIII, other
than amounts expended under provisions of the plan of such State
required by section 1902(a)(34).

(2) For limitation on Federal participation for capital expendi-
tures which are out of conformity with a comprehensive plan of a
State or areawide planning agency, see section 1122.

(3) The amount of funds which the Secretary is otherwise obli-
gated to pay a State during a quarter under subsection (a)(6) may
not exceed the higher of—

(A) $125,000, or

(B) one-quarter of 1 per centum of the sums expended by
the Federal, State, and local governments during the previous
quarter in carrying out the State’s plan under this title.

(4) Amounts expended by a State for the use of an enrollment
broker in marketing medicaid managed care organizations and
other managed care entities to eligible individuals under this title
shall be considered, for purposes of subsection (a)(7), to be nec-
essary for the proper and efficient administration of the State plan
but only if the following conditions are met with respect to the
broker:

(A) The broker is independent of any such entity and of
any health care providers (whether or not any such provider
participates in the State plan under this title) that provide cov-
erage of services in the same State in which the broker is con-
ducting enrollment activities.

16The amendment by section 207(b) of division CC of Public Law 116-260 to the matter fol-
lowing subparagraph (B) of paragraph (6) to strike “(as found necessary by the Secretary for
the elimination of fraud in the provision and tion of medical assistance provided
under the State plan (or waiver of such plan))” could not be carried out because that phrase
does not appear in law.
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(B) No person who is an owner, employee, consultant, or
has a contract with the broker either has any direct or indirect
financial interest with such an entity or health care provider
or has been excluded from participation in the program under
this title or title XVIII or debarred by any Federal agency, or
subject to a civil money penalty under this Act.

(5) Notwithstanding the preceding provisions of this section,
the amount determined under subsection (a)(1) for any State shall
be decreased in a quarter by the amount of any health care related
taxes (described in section 1902(w)(3)(A)) that are imposed on a
hospital described in subsection 17 (w)(3)(F) in that quarter.

(¢) Nothing in this title shall be construed as prohibiting or re-
stricting, or authorizing the Secretary to prohibit or restrict, pay-
ment under subsection (a) for medical assistance for covered serv-
ices furnished to a child with a disability because such services are
included in the child’s individualized education program estab-
lished pursuant to part B of the Individuals with Disabilities Edu-
cation Act or furnished to an infant or toddler with a disability be-
cause such services are included in the child’s individualized family
service plan adopted pursuant to part C of such Act.

(d)(1) Prior to the beginning of each quarter, the Secretary
shall estimate the amount to which a State will be entitled under
subsections (a) and (b) for such quarter, such estimates to be based
on (A) a report filed by the State containing its estimate of the
total sum to be expended in such quarter in accordance with the
provisions of such subsections, and stating the amount appro-
priated or made available by the State and its political subdivisions
for such expenditures in such quarter, and if such amount is less
than the State’s proportionate share of the total sum of such esti-
mated expenditures, the source or sources from which the dif-
ference is expected to be derived, and (B) such other investigation
as the Secretary may find necessary.

(2)(A) The Secretary shall then pay to the State, in such in-
stallments as he may determine, the amount so estimated, reduced
or increased to the extent of any overpayment or underpayment
which the Secretary determines was made under this section to
such State for any prior quarter and with respect to which adjust-
ment has not already been made under this subsection.

(B) Expenditures for which payments were made to the State
under subsection (a) shall be treated as an overpayment to the ex-
tent that the State or local agency administering such plan has
been reimbursed for such expenditures by a third party pursuant
to the provisions of its plan in compliance with section 1902(a)(25).

(C) For purposes of this subsection, when an overpayment is
discovered, which was made by a State to a person or other entity,
the State shall have a period of 1 year in which to recover or at-
tempt to recover such overpayment before adjustment is made in
the Federal payment to such State on account of such overpay-
ment. Except as otherwise provided in subparagraph (D), the ad-
justment in the Federal payment shall be made at the end of the
1-year period, whether or not recovery was made.

1780 in original. Probably should be “section 1902”.
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(D)) In any case where the State is unable to recover a debt
which represents an overpayment (or any portion thereof) made to
a person or other entity on account of such debt having been dis-
charged in bankruptcy or otherwise being uncollectable, no adjust-
ment shall be made in the Federal payment to such State on ac-
count of such overpayment (or portion thereof).

(i) In any case where the State is unable to recover a debt
which represents an overpayment (or any portion thereof) made to
a person or other entity due to fraud within 1 year of discovery be-
cause there is not a final determination of the amount of the over-
payment under an administrative or judicial process (as applica-
ble), including as a result of a judgment being under appeal, no ad-
justment shall be made in the Federal payment to such State on
account of such overpayment (or portion thereof) before the date
that is 30 days after the date on which a final judgment (including,
if applicable, a final determination on an appeal) is made.

(3)(A) The pro rata share to which the United States is equi-
tably entitled, as determined by the Secretary, of the net amount
recovered during any quarter by the State or any political subdivi-
sion thereof with respect to medical assistance furnished under the
State plan shall be considered an overpayment to be adjusted
under this subsection.

(B)d) Subparagraph (A) and paragraph (2)(B) shall not apply
to any amount recovered or paid to a State as part of the com-
prehensive settlement of November 1998 between manufacturers of
tobacco products, as defined in section 5702(d) of the Internal Rev-
enue Code of 1986, and State Attorneys General, or as part of any
individual State settlement or judgment reached in litigation initi-
ated or pursued by a State against one or more such manufactur-
ers.

(i) Except as provided in subsection (i)(19), a State may use
amounts recovered or paid to the State as part of a comprehensive
or individual settlement, or a judgment, described in clause (i) for
any expenditures determined appropriate by the State.

(4) Upon the making of any estimate by the Secretary under
this subsection, any appropriations available for payments under
this section shall be deemed obligated.

(5) In any case in which the Secretary estimates that there has
been an overpayment under this section to a State on the basis of
a claim by such State that has been disallowed by the Secretary
under section 1116(d), and such State disputes such disallowance,
the amount of the Federal payment in controversy shall, at the op-
tion of the State, be retained by such State or recovered by the Sec-
retary pending a final determination with respect to such payment
amount. If such final determination is to the effect that any
amount was properly disallowed, and the State chose to retain pay-
ment of the amount in controversy, the Secretary shall offset, from
any subsequent payments made to such State under this title, an
amount equal to the proper amount of the disallowance plus inter-
est on such amount disallowed for the period beginning on the date
such amount was disallowed and ending on the date of such final
determination at a rate (determined by the Secretary) based on the
average of the bond equivalent of the weekly 90-day treasury bill
auction rates during such period.
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(6)(A) Each State (as defined in subsection (w)(7)(D)) shall in-
clude, in the first report submitted under paragraph (1) after the
end of each fiscal year, information related to—

(i) provider-related donations made to the State or units of
local government during such fiscal year, and

(i1) health care related taxes collected by the State or such
units during such fiscal year.

(B) Each State shall include, in the first report submitted
under paragraph (1) after the end of each fiscal year, information
related to the total amount of payment adjustments made, and the
amount of payment adjustments made to individual providers (by
provider), under section 1923(c) during such fiscal year.

(e) A State plan approved under this title may include, as a
cost with respect to hospital services under the plan under this
title, periodic expenditures made to reflect transitional allowances
established with respect to a hospital closure or conversion under
section 1884.

(H(1)(A) Except as provided in paragraph (4), payment under
the preceding provisions of this section shall not be made with re-
spect to any amount expended as medical assistance in a calendar
quarter, in any State, for any member of a family the annual in-
come of which exceeds the applicable income limitation determined
under this paragraph.

(B)i) Except as provided in clause (ii) of this subparagraph,
the applicable income limitation with respect to any family is the
amount determined, in accordance with standards prescribed by
the Secretary, to be equivalent to 133%: percent of the highest
amount which would ordinarily be paid to a family of the same size
without any income or resources, in the form of money payments,
under the plan of the State approved under part A of title IV of
this Act.

(ii) If the Secretary finds that the operation of a uniform max-
imum limits payments to families of more than one size, he may
adjust the amount otherwise determined under clause (i) to take
account of families of different sizes.

(C) The total amount of any applicable income limitation deter-
mined under subparagraph (B) shall, if it is not a multiple of $100
or such other amount as the Secretary may prescribe, be rounded
to the next higher multiple of $100 or such other amount, as the
case may be.

(2)(A) In computing a family’s income for purposes of para-
graph (1), there shall be excluded any costs (whether in the form
of insurance premiums or otherwise and regardless of whether
such costs are reimbursed under another public program of the
State or political subdivision thereof) incurred by such family for
medical care or for any other type of remedial care recognized
under State law or, (B) notwithstanding section 1916 at State op-
tion, an amount paid by such family, at the family’s option, to the
State, provided that the amount, when combined with costs in-
curred in prior months, is sufficient when excluded from the fam-
ily’s income to reduce such family’s income below the applicable in-
come limitation described in paragraph (1). The amount of State
expenditures for which medical assistance is available under sub-
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section (a)(1) will be reduced by amounts paid to the State pursu-
ant to this subparagraph.

(3) For purposes of paragraph (1)(B), in the case of a family
consisting of only one individual, the “highest amount which would
ordinarily be paid” to such family under the State’s plan approved
under part A of title IV of this Act shall be the amount determined
by the State agency (on the basis of reasonable relationship to the
amounts payable under such plan to families consisting of two or
more persons) to be the amount of the aid which would ordinarily
be payable under such plan to a family (without any income or re-
sources) consisting of one person if such plan provided for aid to
such a family.

(4) The limitations on payment imposed by the preceding provi-
sions of this subsection shall not apply with respect to any amount
expended by a State as medical assistance for any individual de-
scribed in  section  1902(a)(10)(A)H)IID), 1902(a)(10)(A)E)IV),
1902(a)(10)(A)[)(V), ~ 1902(a)(10)(A)MD(VD),  1902(a)(10)(A)()(VID),
1902(a)(10)(A)(1)(VIII),1902(a)(10)(A)(1)(IX), 1902(a)(10)(A)(1i)(IX),
1902(a)(10)(A)(i)(X), 1902(a)(10)(A)Gi)(XIID), 1902(a)(10)(A)(i)(XIV),
or 181902(a)(10)(A)([{1)(XV), 1902(a)(10)(A)(i1)(XVI),
1902(a)(10)(A){)(XVII), 1902(a)(10)(A)({)(XVIII),
1902(a)(10)(A)(i)(XIX), 1902(a)(10)(A)(11)(XX),
1902(a)(10)(A)(I1)(XXTI), 1902(a)(10)(A)(1i)(XXIID), 1905(p)(1) or for
any individual—

(A) who is receiving aid or assistance under any plan of
the State approved under title I, X, XIV or XVI, or part A of
title IV, or with respect to whom supplemental security income
benefits are being paid under title XVI, or

(B) who is not receiving such aid or assistance, and with
respect to whom such benefits are not being paid, but (i) is eli-
gible to receive such aid or assistance, or to have such benefits
paid with respect to him, or (ii) would be eligible to receive
such aid or assistance, or to have such benefits paid with re-
spect to him if he were not in a medical institution, or

(C) with respect to whom there is being paid, or who is eli-
gible, or would be eligible if he were not in a medical institu-
tion, to have paid with respect to him, a State supplementary
payment and is eligible for medical assistance equal in
amount, duration, and scope to the medical assistance made
available to individuals described in section 1902(a)(10)(A), or
who is a PACE program eligible individual enrolled in a PACE
program under section 1934, but only if the income of such in-
dividual (as determined under section 1612, but without regard
to subsection (b) thereof) does not exceed 300 percent of the
supplemental security income benefit rate established by sec-
tion 1611(b)(1),

at the time of the provision of the medical assistance giving rise
to such expenditure.

(g)(1) Subject to paragraph (3), with respect to amounts paid
for the following services furnished under the State plan after June
30, 1973 (other than services furnished pursuant to a contract with
a health maintenance organization as defined in section 1876 or

1850 in law. The word “or” probably should precede “1905(p)(1).
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which is a qualified health maintenance organization (as defined in
section 1310(d) of the Public Health Service Act)), the Federal med-
ical assistance percentage shall be decreased as follows: After an
individual has received inpatient hospital services or services in an
intermediate care facility for the mentally retarded for 60 days or
inpatient mental hospital services for 90 days (whether or not such
days are consecutive), during any fiscal year, the Federal medical
assistance percentage with respect to amounts paid for any such
care furnished thereafter to such individual shall be decreased by
a per centum thereof (determined under paragraph (5)) unless the
State agency responsible for the administration of the plan makes
a showing satisfactory to the Secretary that, with respect to each
calendar quarter for which the State submits a request for pay-
ment at the full Federal medical assistance percentage for amounts
paid for inpatient hospital services or services in an intermediate
care facility for the mentally retarded furnished beyond 60 days (or
inpatient mental hospital services furnished beyond 90 days), such
State has an effective program of medical review of the care of pa-
tients in mental hospitals and intermediate care facilities for the
mentally retarded pursuant to paragraphs (26) and (31) of section
1902(a) whereby the professional management of each case is re-
viewed and evaluated at least annually by independent profes-
sional review teams. In determining the number of days on which
an individual has received services described in this subsection,
there shall not be counted any days with respect to which such in-
dividual is entitled to have payments made (in whole or in part)
on his behalf under section 1812.

(2) The Secretary shall, as part of his validation procedures
under this subsection, conduct timely sample onsite surveys of pri-
vate and public institutions in which recipients of medical assist-
ance may receive care and services under a State plan approved
under this title, and his findings with respect to such surveys (as
well as the showings of the State agency required under this sub-
section) shall be made available for public inspection.

(3)(A) No reduction in the Federal medical assistance percent-
age of a State otherwise required to be imposed under this sub-
section shall take effect—

(i) if such reduction is due to the State’s unsatisfactory or
invalid showing made with respect to a calendar quarter begin-
ning before January 1, 1977;

(ii) before January 1, 1978;

(iii) unless a notice of such reduction has been provided to
the State at least 30 days before the date such reduction takes
effect; or

(iv) due to the State’s unsatisfactory or invalid showing
made with respect to a calendar quarter beginning after Sep-
tember 30, 1977, unless notice of such reduction has been pro-
vided to the State no later than the first day of the fourth cal-
endar quarter following the calendar quarter with respect to
which such showing was made.

(B) The Secretary shall waive application of any reduction in
the Federal medical assistance percentage of a State otherwise re-
quired to be imposed under paragraph (1) because a showing by the
State, made under such paragraph with respect to a calendar quar-
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ter ending after January 1, 1977, and before January 1, 1978, is
determined to be either unsatisfactory under such paragraph or in-
valid under paragraph (2), if the Secretary determines that the
State’s showing made under paragraph (1) with respect to any cal-
endar quarter ending on or before December 31, 1978, is satisfac-
tory under such paragraph and is valid under paragraph (2).

(4)(A) The Secretary may not find the showing of a State, with
respect to a calendar quarter under paragraph (1), to be satisfac-
tory if the showing is submitted to the Secretary later than the
30th day after the last day of the calendar quarter, unless the
State demonstrates to the satisfaction of the Secretary good cause
for not meeting such deadline.

(B) The Secretary shall find a showing of a State, with respect
to a calendar quarter under paragraph (1), to be satisfactory under
such paragraph with respect to the requirement that the State con-
duct annual onsite inspections in mental hospitals and inter-
mediate care facilities for the mentally retarded under paragraphs
(26) and (31) of section 1902(a), if the showing demonstrates that
the State has conducted such an onsite inspection during the 12-
month period ending on the last date of the calendar quarter—

(1) in each of not less than 98 per centum of the number
of such hospitals and facilities requiring such inspection, and

b (ii) in every such hospital or facility which has 200 or more

eds,
and that, with respect to such hospitals and facilities not inspected
within such period, the State has exercised good faith and due dili-
gence in attempting to conduct such inspection, or if the State dem-
onstrates to the satisfaction of the Secretary that it would have
made such a showing but for failings of a technical nature only.

(5) In the case of a State’s unsatisfactory or invalid showing
made with respect to a type of facility or institutional services in
a calendar quarter, the per centum amount of the reduction of the
State’s Federal medical assistance percentage for that type of serv-
ices under paragraph (1) is equal to 33%5 per centum multiplied by
a fraction, the denominator of which is equal to the total number
of patients receiving that type of services in that quarter under the
State plan in facilities or institutions for which a showing was re-
quired to be made under this subsection, and the numerator of
which is equal to the number of such patients receiving such type
of services in that quarter in those facilities or institutions for
which a satisfactory and valid showing was not made for that cal-
endar quarter.

(6)(A) Recertifications required under section 1902(a)(44) shall
be conducted at least every 60 days in the case of inpatient hospital
services.

(B) Such recertifications in the case of services in an inter-
meldiate care facility for the mentally retarded shall be conducted
at least—

(i) 60 days after the date of the initial certification,
(i) 180 days after the date of the initial certification,
(ii1) 12 months after the date of the initial certification,
(iv) 18 months after the date of the initial certification,
(v) 24 months after the date of the initial certification, and
(vi) every 12 months thereafter.
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(C) For purposes of determining compliance with the schedule
established by this paragraph, a recertification shall be considered
to have been done on a timely basis if it was performed not later
than 10 days after the date the recertification was otherwise re-
quired and the State establishes good cause why the physician or
o%her person making such recertification did not meet such sched-

[(h) Repealed by sec. 4211(g)(1) of P.L. 100-203; 101 Stat.
1330-205.1

(i) Payment under the preceding provisions of this section shall
not be made—

(1) for organ transplant procedures unless the State plan
provides for written standards respecting the coverage of such
procedures and unless such standards provide that—

4 (A) similarly situated individuals are treated alike;
an

(B) any restriction, on the facilities or practitioners
which may provide such procedures, is consistent with the
accessibility of high quality care to individuals eligible for
the procedures under the State plan; or
(2) with respect to any amount expended for an item or

service (other than an emergency item or service, not including
items or services furnished in an emergency room of a hospital)
furnished—

(A) under the plan by any individual or entity during
any period when the individual or entity is excluded from
participation under title V, XVIII, or XX or under this title
pursuant to section 1128, 1128A, 1156, or 1842(j)(2);

(B) at the medical direction or on the prescription of
a physician, during the period when such physician is ex-
cluded from participation under title V, XVIII, or XX or
under this title pursuant to section 1128, 1128A, 1156, or
1842(j)(2) and when the person furnishing such item or
service knew or had reason to know of the exclusion (after
a reasonable time period after reasonable notice has been
furnished to the person);

(C) by any individual or entity to whom the State has
failed to suspend payments under the plan during any pe-
riod when there is pending an investigation of a credible
allegation of fraud against the individual or entity, as de-
termined by the State in accordance with regulations pro-
mulgated by the Secretary for purposes of section 1862(o)
and this subparagraph, unless the State determines in ac-
cordance with such regulations there is good cause not to
suspend such payments;

(D) beginning on July 1, 2018, under the plan by any
provider of services or person whose participation in the
State plan is terminated (as described in section
1902(kk)(8)) after the date that is 60 days after the date
on which such termination is included in the database or
other system under section 1902(11); or

(E) with respect to any amount expended for such an
item or service furnished during calendar quarters begin-
ning on or after October 1, 2017, subject to section
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1902(kk)(4)(A)(ii)(II), within a geographic area that is sub-

ject to a moratorium imposed under section 1866(j)(7) by

a provider or supplier that meets the requirements speci-

fied in subparagraph (C)(iii) of such section, during the pe-

riod of such moratorium; or

(3) with respect to any amount expended for inpatient hos-
pital services furnished under the plan (other than amounts at-
tributable to the special situation of a hospital which serves a
disproportionate number of low income patients with special
needs) to the extent that such amount exceeds the hospital’s
customary charges with respect to such services or (if such
services are furnished under the plan by a public institution
free of charge or at nominal charges to the public) exceeds an
amount determined on the basis of those items (specified in
regulations prescribed by the Secretary) included in the deter-
mination of such payment which the Secretary finds will pro-
vide fair compensation to such institution for such services; or

(4) with respect to any amount expended for care or serv-
ices furnished under the plan by a hospital unless such hos-
pital has in effect a utilization review plan which meets the re-
quirements imposed by section 1861(k) for purposes of title
XVIII; and if such hospital has in effect such a utilization re-
view plan for purposes of title XVIII, such plan shall serve as
the plan required by this subsection (with the same standards
and procedures and the same review committee or group) as a
condition of payment under this title; the Secretary is author-
ized to waive the requirements of this paragraph if the State
agency demonstrates to his satisfaction that it has in operation
utilization review procedures which are superior in their effec-
tiveness to the procedures required under section 1861(k); or

(5) with respect to any amount expended for any drug
product for which payment may not be made under part B of
title XVIII because of section 1862(c); or

(6) with respect to any amount expended for inpatient hos-
pital tests (other than in emergency situations) not specifically
ordered by the attending physician or other responsible practi-
tioner; or

(7) with respect to any amount expended for clinical diag-
nostic laboratory tests performed by a physician, independent
laboratory, or hospital, to the extent such amount exceeds the
amount that would be recognized under section 1833(h) for
such tests performed for an individual enrolled under part B
of title XVIII; or

(8) with respect to any amount expended for medical as-
sistance (A) for nursing facility services to reimburse (or other-
wise compensate) a nursing facility for payment of a civil
money penalty imposed under section 1919(h) or (B) for home
and community care to reimburse (or otherwise compensate) a
provider of such care for payment of a civil money penalty im-
posed under this title or title XI or for legal expenses in de-
fense of an exclusion or civil money penalty under this title or
title XI if there is no reasonable legal ground for the provider’s
case; or
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(9) with respect to any amount expended for non-emer-
gency transportation authorized under section 1902(a)(4), un-
less the State plan provides for the methods and procedures re-
quired under section 1902(a)(30)(A); or

(10)(A) with respect to covered outpatient drugs unless
there is a rebate agreement in effect under section 1927 with
respect to such drugs or unless section 1927(a)(3) applies,

(B) with respect to any amount expended for an innovator
multiple source drug (as defined in section 1927(k)) dispensed
on or after July 1, 1991, if, under applicable State law, a less
expensive multiple source drug could have been dispensed, but
only to the extent that such amount exceeds the upper pay-
ment limit for such multiple source drug;

(C) with respect to covered outpatient drugs described in
section 1927(a)(7), unless information respecting utilization
data and coding on such drugs that is required to be submitted
under such section is submitted in accordance with such sec-
tion;

(D) with respect to any amount expended for reimburse-
ment to a pharmacy under this title for the ingredient cost of
a covered outpatient drug for which the pharmacy has already
received payment under this title (other than with respect to
a reasonable restocking fee for such drug); and

(E) with respect to any amount expended for a covered out-
patient drug for which a suspension under section
1927(c)(4)(B)(11)(ID) is in effect; or

(11) with respect to any amount expended for physicians’
services furnished on or after the first day of the first quarter
beginning more than 60 days after the date of establishment
of the physician identifier system under section 1902(x), unless
the claim for the services includes the unique physician identi-
fier provided under such system; or

(12) with respect to any amounts expended for—

(A) a vacuum erection system that is not medically
necessary; or

(B) the insertion, repair, or removal and replacement
of a penile prosthetic implant (unless such insertion, re-
pair, or removal and replacement is medically necessary);

or

(13) with respect to any amount expended to reimburse (or
otherwise compensate) a nursing facility for payment of legal
expenses associated with any action initiated by the facility
that is dismissed on the basis that no reasonable legal ground
existed for the institution of such action; or

(14) with respect to any amount expended on administra-
tive costs to carry out the program under section 1928; or

(15) with respect to any amount expended for a single-anti-
gen vaccine and its administration in any case in which the ad-
ministration of a combined-antigen vaccine was medically ap-
propriate (as determined by the Secretary); or

(16) with respect to any amount expended for which funds
may not be used under the Assisted Suicide Funding Restric-
tion Act of 1997; or

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(17) with respect to any amount expended for roads,
bridges, stadiums, or any other item or service not covered
under a State plan under this title; or

(18) with respect to any amount expended for home health
care services provided by an agency or organization unless the
agency or organization provides the State agency on a con-
tinuing basis a surety bond in a form specified by the Sec-
retary under paragraph (7) of section 1861(0) and in an
amount that is not less than $50,000 or such comparable sur-
ety bond as the Secretary may permit under the last sentence
of such section; or

(19) with respect to any amount expended on administra-
tive costs to initiate or pursue litigation described in subsection
(d)(3)(B);

(20) with respect to amounts expended for medical assist-
ance provided to an individual described in subclause (XV) or
(XVI) of section 1902(a)(10)(A)(ii) for a fiscal year unless the
State demonstrates to the satisfaction of the Secretary that the
level of State funds expended for such fiscal year for programs
to enable working individuals with disabilities to work (other
than for such medical assistance) is not less than the level ex-
pended for such programs during the most recent State fiscal
year ending before the date of the enactment of this paragraph;

(21) with respect to amounts expended for covered out-

patient drugs described in section 1927(d)(2)(C) (relating to
drugs when used for cosmetic purposes or hair growth), except
where medically necessary, and section 1927(d)(2)(K) (relating
to drugs when used for treatment of sexual or erectile dysfunc-
tion);
(22) with respect to amounts expended for medical assist-
ance for an individual who declares under section 1137(d)(1)(A)
to be a citizen or national of the United States for purposes of
establishing eligibility for benefits under this title, unless the
requirement of section 1902(a)(46)(B) is met;

(23) with respect to amounts expended for medical assist-
ance for covered outpatient drugs (as defined in section
1927(k)(2)) for which the prescription was executed in written
(and non-electronic) form unless the prescription was executed
on a tamper-resistant pad;

(24) if a State is required to implement an asset
verification program under section 1940 and fails to implement
such program in accordance with such section, with respect to
amounts expended by such State for medical assistance for in-
iiividuals subject to asset verification under such section, un-
ess—

(A) the State demonstrates to the Secretary’s satisfac-
tion that the State made a good faith effort to comply;

(B) not later than 60 days after the date of a finding
that the State is in noncompliance, the State submits to
the Secretary (and the Secretary approves) a corrective ac-
tion plan to remedy such noncompliance; and

(C) not later than 12 months after the date of such
submission (and approval), the State fulfills the terms of
such corrective action plan;
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(25) 12 with respect to any amounts expended for medical
assistance for individuals for whom the State does not report
enrollee encounter data (as defined by the Secretary) to the
Medicaid Statistical Information System (MSIS) in a timely
manner (as determined by the Secretary);

(26)19 with respect to any amounts expended for medical
assistance for individuals described in subclause (VIII) of sub-
section (a)(10)(A)(i) other than medical assistance provided
through benchmark coverage described in section 1937(b)(1) or
benchmark equivalent coverage described in section 1937(b)(2);
or

(27) with respect to any amounts expended by the State on
the basis of a fee schedule for items described in section
1861(n) and furnished on or after January 1, 2018, as deter-
mined in the aggregate with respect to each class of such items
as defined by the Secretary, in excess of the aggregate amount,
if any, that would be paid for such items within such class on
a fee-for-service basis under the program under part B of title
XVIII, including, as applicable, under a competitive acquisition
program under section 1847 in an area of the State.

Nothing in paragraph (1) shall be construed as permitting a State
to provide services under its plan under this title that are not rea-
sonable in amount, duration, and scope to achieve their purpose.
Paragraphs (1), (2), (16), (17) and (18) shall apply with respect to
items or services furnished and amounts expended by or through
a managed care entity (as defined in section 1932(a)(1)(B)) in the
same manner as such paragraphs apply to items or services fur-
nished and amounts expended directly by the State.

(j) Notwithstanding the preceding provisions of this section, the
amount determined under subsection (a)(1) for any State for any
quarter shall be adjusted in accordance with section 1914.

(k) The Secretary is authorized to provide at the request of any
State (and without cost to such State) such technical and actuarial
assistance as may be necessary to assist such State to contract
with any medicaid managed care organization which meets the re-
quirements of subsection (m) of this section for the purpose of pro-
viding medical care and services to individuals who are entitled to
medical assistance under this title.

(1)(1) Subject to paragraphs (3) and (4), with respect to any
amount expended for personal care services or home health care
services requiring an in-home visit by a provider that are provided
under a State plan under this title (or under a waiver of the plan)
and furnished in a calendar quarter beginning on or after January
1, 2020 (or, in the case of home health care services, on or after
January 1, 2023), unless a State requires the use of an electronic
visit verification system for such services furnished in such quarter
under the plan or such waiver, the Federal medical assistance per-
centage shall be reduced—

19The placement of paragraph (25) after paragraph (24) as shown above has been carried out
to reflect the probable intent of Congress. Section 6402(c)3) of Public Law 111-148 inserts para-
graph (25) “at the end” of subsection (i), which would result in paragraph (25) technically ap-
pearing after the continuation text in subsection (i).

The identical placement issue with paragraph (26) as with paragraph (25). See amendment
made by section 2001(a)(2)(B)(iii) of Public Law 111-148.
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(A) in the case of personal care services—
(1) for calendar quarters in 2020, by .25 percentage

points;

(ii) for calendar quarters in 2021, by .5 percentage
points;

(iii) for calendar quarters in 2022, by .75 percentage
points; and

(iv) for calendar quarters in 2023 and each year there-
after, by 1 percentage point; and

(B) in the case of home health care services—

(i) for calendar quarters in 2023 and 2024, by .25 per-
centage points;

(i1) for calendar quarters in 2025, by .5 percentage
points;

(iii) for calendar quarters in 2026, by .75 percentage
points; and

(iv) for calendar quarters in 2027 and each year there-
after, by 1 percentage point.

(2) Subject to paragraphs (3) and (4), in implementing the re-
quirement for the use of an electronic visit verification system
under paragraph (1), a State shall—

(A) consult with agencies and entities that provide per-
sonal care services, home health care services, or both under
the State plan (or under a waiver of the plan) to ensure that
such system—

(i) is minimally burdensome;

(ii) takes into account existing best practices and elec-
tronic visit verification systems in use in the State; and

(iii) is conducted in accordance with the requirements
of HIPAA privacy and security law (as defined in section

3009 of the Public Health Service Act);

(B) take into account a stakeholder process that includes
input from beneficiaries, family caregivers, individuals who
furnish personal care services or home health care services,
and other stakeholders, as determined by the State in accord-
ance with guidance from the Secretary; and

(C) ensure that individuals who furnish personal care serv-
ices, home health care services, or both under the State plan
(or under a waiver of the plan) are provided the opportunity
for training on the use of such system.

(3) Paragraphs (1) and (2) shall not apply in the case of a State
that, as of the date of the enactment of this subsection, requires
the use of any system for the electronic verification of visits con-
ducted as part of both personal care services and home health care
services, so long as the State continues to require the use of such
system with respect to the electronic verification of such visits.

(4)(A) In the case of a State described in subparagraph (B), the
reduction under paragraph (1) shall not apply—

(i) in the case of personal care services, for calendar quar-
ters in 2020; and

(ii) in the case of home health care services, for calendar
quarters in 2023.
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(B) For purposes of subparagraph (A), a State described in this
subparagraph is a State that demonstrates to the Secretary that
the State—

(i) has made a good faith effort to comply with the require-
ments of paragraphs (1) and (2) (including by taking steps to
adopt the technology used for an electronic visit verification
system); and

(ii) in implementing such a system, has encountered un-
avoidable system delays.

(5) In this subsection:

(A) The term “electronic visit verification system” means,
with respect to personal care services or home health care
services, a system under which visits conducted as part of such
services are electronically verified with respect to—

(i) the type of service performed;

(ii) the individual receiving the service;

(iii) the date of the service;

(iv) the location of service delivery;

(v) the individual providing the service; and
(vi) the time the service begins and ends.

(B) The term “home health care services” means services
described in section 1905(a)(7) provided under a State plan
under this title (or under a waiver of the plan).

(C) The term “personal care services” means personal care
services provided under a State plan under this title (or under
a waiver of the plan), including services provided under section
1905(a)(24), 1915(c), 1915(), 1915(), or 1915(k) or under a
wavier under section 1115.

(6)(A) In the case in which a State requires personal care serv-
ice and home health care service providers to utilize an electronic
visit verification system operated by the State or a contractor on
behalf of the State, the Secretary shall pay to the State, for each
quarter, an amount equal to 90 per centum of so much of the sums
expended during such quarter as are attributable to the design, de-
velopment, or installation of such system, and 75 per centum of so
much of the sums for the operation and maintenance of such sys-
tem.

(B) Subparagraph (A) shall not apply in the case in which a
State requires personal care service and home health care service
providers to utilize an electronic visit verification system that is
not operated by the State or a contractor on behalf of the State.

(m)(1)(A) The term “medicaid managed care organization”
means a health maintenance organization, an eligible organization
with a contract under section 1876 or a Medicare+Choice organiza-
tion with a contract under part C of title XVIII, a provider spon-
sored organization, or any other public or private organization,
which meets the requirement of section 1902(w) and—

(i) makes services it provides to individuals eligible for
benefits under this title accessible to such individuals, within
the area served by the organization, to the same extent as such
services are made accessible to individuals (eligible for medical
assistance under the State plan) not enrolled with the organi-
zation, and
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(ii) has made adequate provision against the risk of insol-
vency, which provision is satisfactory to the State, meets the
requirements of subparagraph (C)(i) (if applicable), and which
assures that individuals eligible for benefits under this title
are in no case held liable for debts of the organization in case
of the organization’s insolvency.

An organization that is a qualified health maintenance organiza-
tion (as defined in section 1310(d) of the Public Health Service Act)
is deemed to meet the requirements of clauses (i) and (ii).

(B) The duties and functions of the Secretary, insofar as they
involve making determinations as to whether an organization is a
medicaid managed care organization within the meaning of sub-
paragraph (A), shall be integrated with the administration of sec-
tion 1312 (a) and (b) of the Public Health Service Act.

(C)(i) Subject to clause (ii), a provision meets the requirements
of this subparagraph for an organization if the organization meets
solvency standards established by the State for private health
maintenance organizations or is licensed or certified by the State
as a risk-bearing entity.

(ii) Clause (1) shall not apply to an organization if—

(I) the organization is not responsible for the provision (di-
rectly or through arrangements with providers of services) of
inpatient hospital services and physicians’ services;

(IT) the organization is a public entity;

(III) the solvency of the organization is guaranteed by the
State; or

(IV) the organization is (or is controlled by) one or more
Federally-qualified 20 health centers and meets solvency stand-
ards established by the State for such an organization.

For purposes of subclause (IV), the term “control” means the pos-
session, whether direct or indirect, of the power to direct or cause
the direction of the management and policies of the organization
through membership, board representation, or an ownership inter-
est equal to or greater than 50.1 percent.

(2)(A) Except as provided in subparagraphs (B), (C), and (G),
no payment shall be made under this title to a State with respect
to expenditures incurred by it for payment (determined under a
prepaid capitation basis or under any other risk basis) for services
provided by any entity (including a health insuring organization)
which is responsible for the provision (directly or through arrange-
ments with providers of services) of inpatient hospital services and
any other service described in paragraph (2), (3), (4), (5), or (7) of
section 1905(a) or for the provision of any three or more of the serv-
ices described in such paragraphs unless—

(1) the Secretary has determined that the entity is a med-
icaid managed care organization organization as defined in
paragraph (1);

][(ii) repealed by sec. 4703(a) of P.L. 105-33; 111 Stat.

5.

(iii) such services are provided for the benefit of individ-
uals eligible for benefits under this title in accordance with a
contract between the State and the entity under which prepaid

20S0 in original. Probably should be “federally qualified”.
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payments to the entity are made on an actuarially sound basis
and under which the Secretary must provide prior approval for
contracts providing for expenditures in excess of $1,000,000 for
1998 and, for a subsequent year, the amount established under
this clause for the previous year increased by the percentage
increase in the consumer price index for all urban consumers
over the previous year;

(iv) such contract provides that the Secretary and the
State (or any person or organization designated by either) shall
have the right to audit and inspect any books and records of
the entity (and of any subcontractor) that pertain (I) to the
ability of the entity to bear the risk of potential financial
losses, or (II) to services performed or determinations of
amounts payable under the contract;

(v) such contract provides that in the entity’s enrollment,
reenrollment, or disenrollment of individuals who are eligible
for benefits under this title and eligible to enroll, reenroll, or
disenroll with the entity pursuant to the contract, the entity
will not discriminate among such individuals on the basis of
their health status or requirements for health care services;

(vi) such contract (I) permits individuals who have elected
under the plan to enroll with the entity for provision of such
benefits to terminate such enrollment in accordance with sec-
tion 1932(a)(4), and (II) provides for notification in accordance
with such section of each such individual, at the time of the
individual’s enrollment, of such right to terminate such enroll-
ment;

(vii) such contract provides that, in the case of medically
necessary services which were provided (I) to an individual en-
rolled with the entity under the contract and entitled to bene-
fits with respect to such services under the State’s plan and
(II) other than through the organization because the services
were immediately required due to an unforeseen illness, injury,
or condition, either the entity or the State provides for reim-
bursement with respect to those services,

(viii) such contract provides for disclosure of information in
accordance with section 1124 and paragraph (4) of this sub-
section;

- (ix) 2! such contract provides, in the case of an entity that
[(M)(2)(A)(ix)] MCO payments| 1.5 entered into a contract for the provision of services with
to FQHCs and RHCs. a Federally-qualified health center or a rural health clinic, that

the entity shall provide payment that is not less than the level
and amount of payment which the entity would make for the
services if the services were furnished by a provider which is
not a Federally-qualified health center or a rural health clinic;

(x) any physician incentive plan that it operates meets the
requirements described in section 1876(i)(8);

(xi) such contract provides for maintenance of sufficient
patient encounter data to identify the physician who delivers

21 Section 4712(c)(2) of Public Law 105-33 (111 Stat. 509) provides as follows:
(c) END OF TRANSITIONAL PAYMENT RULES.—Effective for services furnished on or after Octo-
ber 1, 2003—
(1) % * *
(2) clause (ix) of section 1903(m)(2)(A) (42 U.S.C. 1396b(m)(2)(A)) is repealed.
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services to patients and for the provision of such data to the
State at a frequency and level of detail to be specified by the
Secretary;

(xii) such contract, and the entity complies with the appli-
cable requirements of section 1932; and

(xiii) 22 such contract provides that (I) covered out-

[(m)(2)(A)(xiii)] Application patient drugs dispensed to individuals eligible for
of drug rebate medical assistance who are enrolled with the entity
requirements to MCOs. shall be subject to the same rebate required by the

agreement entered into under section 1927 as the

State is subject to and that the State shall collect such
rebates from manufacturers, (II) capitation rates paid
to the entity shall be based on actual cost experience
related to rebates and subject to the Federal regula-
tions requiring actuarially sound rates, and (III) the
entity shall report to the State, on such timely and
periodic basis as specified by the Secretary in order to
include in the information submitted by the State to
a manufacturer and the Secretary under section
1927(b)(2)(A), information on the total number of units
of each dosage form and strength and package size by
National Drug Code of each covered outpatient drug
dispensed to individuals eligible for medical assistance
who are enrolled with the entity and for which the en-
tity is responsible for coverage of such drug under this
subsection (other than covered outpatient drugs that
under subsection (j)(1) of section 1927 are not subject
to the requirements of that section) and such other
data as the Secretary determines necessary to carry
out this subsection.

(B) Subparagraph (A) except with respect to clause (ix) of sub-
paragraph (A), does not apply with respect to payments under this
title to a State with respect to expenditures incurred by it for pay-
ment for services provided by an entity which—

(i)(I) received a grant of at least $100,000 in the fiscal year
ending June 30, 1976, under section 329(d)(1)(A) or 330(d)(1)
of the Public Health Service Act, and for the period beginning
July 1, 1976, and ending on the expiration of the period for
which payments are to be made under this title has been the
recipient of a grant under either such section; and

(II) provides to its enrollees, on a prepaid capitation risk
basis or on any other risk basis, all of the services and benefits
described in paragraphs (1), (2), (3), (4)(C), and (5) of section
1905(a) and, to the extent required by section 1902(a)(10)(D) to
be provided under a State plan for medical assistance, the
services and benefits described in paragraph (7) of section
1905(a); or

(ii) is a nonprofit primary health care entity located in a
rural area (as defined by the Appalachian Regional Commis-
sion

(I) which received in the fiscal year ending June 30,

1976, at least $100,000 (by grant, subgrant, or sub-

22 Margin for clause (xiii) so in law.
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contract) under the Appalachian Regional Development
Act of 1965, and
(II) for the period beginning July 1, 1976, and ending
on the expiration of the period for which payments are to
be made under this title either has been the recipient of
a grant, subgrant, or subcontract under such Act or has
provided services under a contract (initially entered into
during a year in which the entity was the recipient of such
a grant, subgrant, or subcontract) with a State agency
under this title on a prepaid capitation risk basis or on
any other risk basis; or
(iii) which has contracted with the single State agency for
the provision of services (but not including inpatient hospital
services) to persons eligible under this title on a prepaid risk
basis prior to 1970.

[Subparagraphs (C) through (E) repealed by section
4703(b)(1)(A) of Public Law 105-33 (111 Stat. 495)]

[Subparagraph (F) repealed by section 4701(d)(2)(B) of Public
Law 105-33 (111 Stat. 494)1

(G) In the case of an entity which is receiving (and has re-
ceived during the previous two years) a grant of at least $100,000
under section 329(d)(1)(A) or 330(d)(1) of the Public Health Service
Act or is receiving (and has received during the previous two years)
at least $100,000 (by grant, subgrant, or subcontract) under the
Appalachian Regional Development Act of 1965, clause (i) of sub-
paragraph (A) shall not apply.

(H) In the case of an individual who—

(i) in a month is eligible for benefits under this title and
enrolled with a medicaid managed care organization with a
contract under this paragraph or with a primary care case
manager with a contract described in section 1905(t)(3),

(i1) in the next month (or in the next 2 months) is not eligi-
ble for such benefits, but

(iii) in the succeeding month is again eligible for such ben-
efits,

the State plan, subject to subparagraph (A)(vi), may enroll the indi-
vidual for that succeeding month with the organization described
in clause (i) if the organization continues to have a contract under
this paragraph with the State or with the manager described in
such clause if the manager continues to have a contract described
in section 1905(t)(3) with the State.

(3) No payment shall be made under this title to a State with

[(m)(3)] MCOs must respect to expenditures incurred by the State for payment for serv-

comply with provider ices provided by a managed care entity (as defined under section

enrollment screening 1932(a)(1)) under the State plan under this title (or under a waiver

requirements; see § of the plan) unless the State—

1902(kk) (A) beginning on July 1, 2018, has a contract with such en-
_ tity that complies with the requirement specified in section

1932(d)(5); and
(B) beginning on January 1, 2018, complies with the re-
quirement specified in section 1932(d)(6)(A).
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(4)(A) Each medicaid managed care organization which is not
a qualified health maintenance organization (as defined in section
1310(d) of the Public Health Service Act) must report to the State
and, upon request, to the Secretary, the Inspector General of the
Department of Health and Human Services, and the Comptroller
General a description of transactions between the organization and
a party in interest (as defined in section 1318(b) of such Act), in-
cluding the following transactions:
i) Any sale or exchange, or leasing of any property be-
tween the organization and such a party.
(i1) Any furnishing for consideration of goods, services (in-
cluding management services), or facilities between the organi-
zation and such a party, but not including salaries paid to em-
ployees for services provided in the normal course of their em-
ployment.
(iii) Any lending of money or other extension of credit be-
tween the organization and such a party.
The State or Secretary may require that information reported re-
specting an organization which controls, or is controlled by, or is
under common control with, another entity be in the form of a con-
solidated financial statement for the organization and such entity.

(B) Each organization shall make the information reported
pursuant to subparagraph (A) available to its enrollees upon rea-
sonable request.

(5)(A) If the Secretary determines that an entity with a con-
tract under this subsection—

(1) fails substantially to provide medically necessary items
and services that are required (under law or under the con-
tract) to be provided to an individual covered under the con-
tract, if the failure has adversely affected (or has substantial
likelihood of adversely affecting) the individual;

(ii) imposes premiums on individuals enrolled under this
subsection in excess of the premiums permitted under this
title;

(111) acts to discriminate among individuals in violation of
the provision of paragraph (2)(A)(v), including expulsion or re-
fusal to re-enroll an individual or engaging in any practice that
would reasonably be expected to have the effect of denying or
discouraging enrollment (except as permitted by this sub-
section) by eligible individuals with the organization whose
medical condition or history indicates a need for substantial fu-
ture medical services;

(iv) misrepresents or falsifies information that is fur-
nished—

(D) to the Secretary or the State under this subsection,
or

(II) to an individual or to any other entity under this
subsection, or

(v) fails to comply with the requirements of section
1876(i)(8),

the Secretary may provide, in addition to any other remedies avail-
able under law, for any of the remedies described in subparagraph

(B) The remedies described in this subparagraph are—
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(i) civil money penalties of not more than $25,000 for each
determination under subparagraph (A), or, with respect to a
determination under clause (iii) or (iv)(I) of such subparagraph,
of not more than $100,000 for each such determination, plus,
with respect to a determination under subparagraph (A)(ii),
double the excess amount charged in violation of such subpara-
graph (and the excess amount charged shall be deducted from
the penalty and returned to the individual concerned), and
plus, with respect to a determination under subparagraph
(A)(iii), $15,000 for each individual not enrolled as a result of
a practice described in such subparagraph, or

(ii) denial of payment to the State for medical assistance
furnished under the contract under this subsection for individ-
uals enrolled after the date the Secretary notifies the organiza-
tion of a determination under subparagraph (A) and until the
Secretary is satisfied that the basis for such determination has
been corrected and is not likely to recur.

The provisions of section 1128A (other than subsections (a) and (b))
shall apply to a civil money penalty under clause (i) in the same
manner as such provisions apply to a penalty or proceeding under
section 1128A(a).

(6)(A) For purposes of this subsection and section 1902(e)(2)(A),
in the case of the State of New Jersey, the term “contract” shall
be deemed to include an undertaking by the State agency, in the
State plan under this title, to operate a program meeting all re-
quirements of this subsection.

(B) The undertaking described in subparagraph (A) must pro-
vide—

(i) for the establishment of a separate entity responsible
for the operation of a program meeting the requirements of
this subsection, which entity may be a subdivision of the State
agency administering the State plan under this title;

(i1) for separate accounting for the funds used to operate
such program; and

(iii) for setting the capitation rates and any other payment
rates for services provided in accordance with this subsection
using a methodology satisfactory to the Secretary designed to
ensure that total Federal matching payments under this title
for such services will be lower than the matching payments
that would be made for the same services, if provided under
the State plan on a fee for service basis to an actuarially equiv-
alent population.

(C) The undertaking described in subparagraph (A) shall be
subject to approval (and annual re-approval) by the Secretary in
the same manner as a contract under this subsection.

(D) The undertaking described in subparagraph (A) shall not
be eligible for a waiver under section 1915(b).

(7) Payment shall be made under this title to a State for ex-
penditures for capitation payments described in section 438.6(e) of
title 42, Code of Federal Regulations (or any successor regulation).

(8)(A) The State agency administering the State plan under
this title may have reasonable access, as determined by the State,
to 1 or more prescription drug monitoring program databases ad-
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ministered or accessed by the State to the extent the State agency
is permitted to access such databases under State law.

(B) Such State agency may facilitate reasonable access, as de-
termined by the State, to 1 or more prescription drug monitoring
program databases administered or accessed by the State, to same
extent that the State agency is permitted under State law to access
such databases, for—

(i) any provider enrolled under the State plan to provide
services to Medicaid beneficiaries; and

(ii) any managed care entlty (as defined under section
1932(a)(1)(B)) that has a contract with the State under this

subsection or under section 1905(t)(3).

(C) Such State agency may share information in such data-
bases, to the same extent that the State agency is permitted under
State law to share information in such databases, with—

(i) any provider enrolled under the State plan to provide
services to Medicaid beneficiaries; and

(ii) any managed care entlty (as defined under section
1932(a)(1)(B)) that has a contract with the State under this

subsection or under section 1905(t)(3).

(9)(A) With respect to expenditures described in subparagraph
(B) that are incurred by a State for any fiscal year after fiscal year
2020 (and before fiscal year 2024), in determining the pro rata

(m)(9)] Lowers the federal
share for the collection of

MLR remittances under share to which the United States is equitably entitled under sub-
subsection (d)(3) for the section (d)(3), the Secretary shall substitute the Federal medical
expansion group for fiscal assistance percentage that applies for such fiscal year to the State
years 2021-2023. under section 1905(b) (without regard to any adjustments to such

percentage applicable under such section or any other provision of
law) for the percentage that applies to such expenditures under
section 1905(y).

(B) Expenditures described in this subparagraph, with respect
to a fiscal year to which subparagraph (A) applies, are expendi-
tures incurred by a State for payment for medical assistance pro-
vided to individuals described in subclause (VIII) of section
1902(a)(10)(A)(i) by a managed care entity, or other specified entity
(as defined in subparagraph (D)(iii)), that are treated as remit-
tances because the State—

(i) has satisfied the requirement of section 438.8 of title 42,

Code of Federal Regulations (or any successor regulation), by

electing—

(I) in the case of a State described in subparagraph
(C), to apply a minimum medical loss ratio (as defined in
subparagraph (D)(ii)) that is at least 85 percent but not
greater than the minimum medical loss ratio (as so de-
fined) that such State applied as of May 31, 2018; or

(II) in the case of a State not described in subpara-
graph (C), to apply a minimum medical loss ratio that is
equal to 85 percent; and
(i1) recovered all or a portion of the expenditures as a re-

sult of the entity’s failure to meet such ratio.

(C) For purposes of subparagraph (B), a State described in this
subparagraph is a State that as of May 31, 2018, applied a min-
imum medical loss ratio (as calculated under subsection (d) of sec-
tion 438.8 of title 42, Code of Federal Regulations (as in effect on
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June 1, 2018)) for payment for services provided by entities de-
scribed in such subparagraph under the State plan under this title
(or a waiver of the plan) that is equal to or greater than 85 percent.

(D) For purposes of this paragraph:

(i) The term “managed care entity” means a medicaid man-
aged care organization described in section 1932(a)(1)(B)().

(i1) The term “minimum medical loss ratio” means, with re-
spect to a State, a minimum medical loss ratio (as calculated
under subsection (d) of section 438.8 of title 42, Code of Fed-
eral Regulations (as in effect on June 1, 2018)) for payment for
services provided by entities described in subparagraph (B)
under the State plan under this title (or a waiver of the plan).

(iii) The term “other specified entity” means—

(I) a prepaid inpatient health plan, as defined in sec-
tion 438.2 of title 42, Code of Federal Regulations (or any
successor regulation); and

(II) a prepaid ambulatory health plan, as defined in
such section (or any successor regulation).

[(n) Repealed by sec. 8(h)(1) of P.L. 100-93; 101 Stat. 694.1

(0) Notwithstanding the preceding provisions of this section, no
payment shall be made to a State under the preceding provisions
of this section for expenditures for medical assistance provided for
an individual under its State plan approved under this title to the
extent that a private insurer (as defined by the Secretary by regu-
lation and including a group health plan (as defined in section
607(1) of the Employee Retirement Income Security Act of 1974),
a service benefit plan, and a health maintenance organization)
would have been obligated to provide such assistance but for a pro-
vision of its insurance contract which has the effect of limiting or
excluding such obligation because the individual is eligible for or
is provided medical assistance under the plan.

(p)(1) When a political subdivision of a State makes, for the
State of which it is a political subdivision, or one State makes, for
another State, the enforcement and collection of rights of support
or payment assigned under section 1912, pursuant to a cooperative
arrangement under such section (either within or outside of such
State), there shall be paid to such political subdivision or such
other State from amounts which would otherwise represent the
Federal share of payments for medical assistance provided to the
eligible individuals on whose behalf such enforcement and collec-
tion was made, an amount equal to 15 percent of any amount col-
lected which is attributable to such rights of support or payment.

(2) Where more than one jurisdiction is involved in such en-
forcement or collection, the amount of the incentive payment deter-
mined under paragraph (1) shall be allocated among the jurisdic-
tions in a manner to be prescribed by the Secretary.

(q) For the purposes of this section, the term “State medicaid
fraud control unit” means a single identifiable entity of the State
government which the Secretary certifies (and annually recertifies)
as meeting the following requirements:

(1) The entity (A) is a unit of the office of the State Attor-
ney General or of another department of State government
which possesses statewide authority to prosecute individuals
for criminal violations, (B) is in a State the constitution of
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which does not provide for the criminal prosecution of individ-
uals by a statewide authority and has formal procedures, ap-
proved by the Secretary, that (i) assure its referral of suspected
criminal violations relating to the program under this title to
the appropriate authority or authorities in the State for pros-
ecution and (ii) assure its assistance of, and coordination with,
such authority or authorities in such prosecutions, or (C) has
a formal working relationship with the office of the State At-
torney General and has formal procedures (including proce-
dures for its referral of suspected criminal violations to such of-
fice) which are approved by the Secretary and which provide
effective coordination of activities between the entity and such
office with respect to the detection, investigation, and prosecu-
tion of suspected criminal violations relating to the program
under this title.

(2) The entity is separate and distinct from the single
State agency that administers or supervises the administration
of the State plan under this title.

(3) The entity’s function is conducting a statewide program
for the investigation and prosecution of violations of all appli-
cable State laws regarding any and all aspects of fraud in con-
nection with (A) any aspect of the provision of medical assist-
ance and the activities of providers of such assistance under
the State plan under this title; and (B) upon the approval of
the Inspector General of the relevant Federal agency, any as-
pect of the provision of health care services and activities of
providers of such services under any Federal health care pro-
gram (as defined in section 1128B(f)(1)), if the suspected fraud
or violation of law in such case or investigation is primarily re-
lated to the State plan under this title.

(4)(A) The entity has—

(i) procedures for reviewing complaints of abuse or ne-
glect of patients in health care facilities which receive pay-
ments under the State plan under this title;

(ii) at the option of the entity, procedures for review-
ing complaints of abuse or neglect of patients residing in
board and care facilities and of patients (who are receiving
medical assistance under the State plan under this title (or
wa‘iiver of such plan)) in a noninstitutional or other setting;
an

(iii) procedures for acting upon such complaints under
the criminal laws of the State or for referring such com-
plaints to other State agencies for action.

(B) For purposes of this paragraph, the term “board and
care facility” means a residential setting which receives pay-
ment (regardless of whether such payment is made under the
State plan under this title) from or on behalf of two or more
unrelated adults who reside in such facility, and for whom one
or both of the following is provided:

(i) Nursing care services provided by, or under the su-
pervision of, a registered nurse, licensed practical nurse, or
licensed nursing assistant.

(ii) A substantial amount of personal care services that
assist residents with the activities of daily living, including
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personal hygiene, dressing, bathing, eating, toileting, am-

bulation, transfer, positioning, self-medication, body care,

travel to medical services, essential shopping, meal prepa-
ration, laundry, and housework.

(5) The entity provides for the collection, or referral for col-
lection to a single State agency, of overpayments that are made
under the State plan or under any Federal health care pro-
gram (as so defined) to health care facilities and that are dis-
covered by the entity in carrying out its activities. All funds
collected 1n accordance with this paragraph shall be credited
exclusively to, and available for expenditure under, the Federal
health care program (including the State plan under this title)
that was subject to the activity that was the basis for the col-
lection.

(6) The entity employs such auditors, attorneys, investiga-
tors, and other necessary personnel and is organized in such
a manner as is necessary to promote the effective and efficient
conduct of the entity’s activities.

(7) The entity submits to the Secretary an application and
annual reports containing such information as the Secretary
determines, by regulation, to be necessary to determine wheth-
er the entity meets the other requirements of this subsection.

(O] Medicaid (r)(1) In order to receive payments under subsection (a) for use
M of automated data systems in administration of the State plan

anagement under this title, a State must, in addition to meeting the require-
Information ments of paragraph (3), have in operation mechanized claims proc-
Systems (MMIS). essing and information retrieval systems that meet the require-

ments of this subsection and that the Secretary has found—

(A) are adequate to provide efficient, economical, and effec-
tive administration of such State plan;

(B) are compatible with the claims processing and informa-
tion retrieval systems used in the administration of title XVIII,
and for this purpose—

(i) have a uniform identification coding system for
providers, other payees, and beneficiaries under this
title or title XVIII;

(ii) provide liaison between States and carriers
and intermediaries with agreements under title XVIII
to facilitate timely exchange of appropriate data;

(iii) provide for exchange of data between the
States and the Secretary with respect to persons sanc-
tioned under this title or title XVIII; and

(iv) effective for claims filed on or after October 1,
2010, incorporate compatible methodologies of the Na-
tional Correct Coding Initiative administered by the
Secretary (or any successor initiative to promote cor-
rect coding and to control improper coding leading to
inappropriate payment) and such other methodologies
of that Initiative (or such other national correct coding
methodologies) as the Secretary identifies in accord-
ance with paragraph (4);

(C) are capable of providing accurate and timely data;

(D) are complying with the applicable provisions of part C
of title XI;
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(E) are designed to receive provider claims in standard for-
mats to the extent specified by the Secretary; and

(F) effective for claims filed on or after January 1, 1999,
provide for electronic transmission of claims data in the format
specified by the Secretary and consistent with the Medicaid
Statistical Information System (MSIS) (including detailed indi-
vidual enrollee encounter data and other information that the
Secretary may find necessary and including, for data sub-
mitted to the Secretary on or after January 1, 2010, data ele-
ments from the automated data system that the Secretary de-
termines to be necessary for program integrity, program over-
sight, and administration, at such frequency as the Secretary
shall determine).

(2) In order to meet the requirements of this paragraph,
mechanized claims processing and information retrieval systems
must meet the following requirements:

(A) The systems must be capable of developing provider,
physician, and patient profiles which are sufficient to provide
specific information as to the use of covered types of services
and items, including prescribed drugs.

(B) The State must provide that information on probable
fraud or abuse which is obtained from, or developed by, the
systems, is made available to the State’s medicaid fraud con-
trol unit (if any) certified under subsection (q) of this section.

(C) The systems must meet all performance standards and
other requirements for initial approval developed by the Sec-
retary.

(3) In order to meet the requirements of this paragraph, a
State must have in operation an eligibility determination system
which provides for data matching through the Public Assistance
Reporting Information System (PARIS) facilitated by the Secretary
(or any successor system), including matching with medical assist-
ance programs operated by other States.

(4) For purposes of paragraph (1)(B)(iv), the Secretary shall do
the following:

(A) Not later than September 1, 2010:

(i) Identify those methodologies of the National Cor-
rect Coding Initiative administered by the Secretary (or
any successor initiative to promote correct coding and to
control improper coding leading to inappropriate payment)
which are compatible to claims filed under this title.

(ii) Identify those methodologies of such Initiative (or
such other national correct coding methodologies) that
should be incorporated into claims filed under this title
with respect to items or services for which States provide
medical assistance under this title and no national correct
coding methodologies have been established under such
Initiative with respect to title XVIII.

(iii) Notify States of—

(I) the methodologies identified under subpara-
graphs (A) and (B) (and of any other national correct
coding methodologies identified under subparagraph
(B)); and
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(II) how States are to incorporate such methodolo-
gies into claims filed under this title.

(B) Not later than March 1, 2011, submit a report to Con-
gress that includes the notice to States under clause (iii) of
subparagraph (A) and an analysis supporting the identification
of the methodologies made under clauses (i) and (ii) of subpara-
graph (A).

(s) Notwithstanding the preceding provisions of this section, no
payment shall be made to a State under this section for expendi-
tures for medical assistance under the State plan consisting of a
designated health service (as defined in subsection (h)(6) of section
1877) furnished to an individual on the basis of a referral that
would result in the denial of payment for the service under title
XVIII if such title provided for coverage of such service to the same
extent and under the same terms and conditions as under the
State plan, and subsections (f) and (g)(5) of such section shall apply
to a provider of such a designated health service for which payment
may be made under this title in the same manner as such sub-
sections apply to a provider of such a service for which payment
may be made under such title.

(t)(1) For purposes of subsection (a)3)(F), the payments de-

[(t] EHR incentive scribed in this paragraph to encourage the adoption and use of cer-

payments.

tified EHR technology are payments made by the State in accord-
ance with this subsection —

(A) to Medicaid providers described in paragraph (2)(A) not
in excess of 85 percent of net average allowable costs (as de-
fined in paragraph (3)(E)) for certified EHR technology (and
support services including maintenance and training that is
for, or is necessary for the adoption and operation of, such
technology) with respect to such providers; and

(B) to Medicaid providers described in paragraph (2)(B) not
in excess of the maximum amount permitted under paragraph
(5) for the provider involved.

(2) In this subsection and subsection (a)(3)(F), the term “Med-
icaid provider” means—

(A) an eligible professional (as defined in paragraph
(3)B)—

(i) who is not hospital-based and has at least 30 per-
cent of the professional’s patient volume (as estimated in
accordance with a methodology established by the Sec-
retary) attributable to individuals who are receiving med-
ical assistance under this title;

(ii) who is not described in clause (i), who is a pediatri-
cian, who is not hospital-based, and who has at least 20
percent of the professional’s patient volume (as estimated
in accordance with a methodology established by the Sec-
retary) attributable to individuals who are receiving med-
ical assistance under this title; and

(iii) who practices predominantly in a Federally quali-
fied health center or rural health clinic and has at least
30 percent of the professional’s patient volume (as esti-
mated in accordance with a methodology established by
the Secretary) attributable to needy individuals (as defined
in paragraph (3)(F)); and
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(B)@) a children’s hospital, or

(ii) an acute-care hospital that is not described in clause
(1) and that has at least 10 percent of the hospital’s patient vol-
ume (as estimated in accordance with a methodology estab-
lished by the Secretary) attributable to individuals who are re-
ceiving medical assistance under this title.

An eligible professional shall not qualify as a Medicaid provider
under this subsection unless any right to payment under sections
1848(0) and 1853(1) with respect to the eligible professional has
been waived in a manner specified by the Secretary. For purposes
of calculating patient volume under subparagraph (A)(iii), insofar
as it is related to uncompensated care, the Secretary may require
the adjustment of such uncompensated care data so that it would
be an appropriate proxy for charity care, including a downward ad-
justment to eliminate bad debt data from uncompensated care. In
applying subparagraphs (A) and (B)(i), the methodology estab-
lished by the Secretary for patient volume shall include individuals
enrolled in a Medicaid managed care plan (under section 1903(m)
or section 1932).
(3) In this subsection and subsection (a)(3)(F):

(A) The term “certified EHR technology” means a qualified
electronic health record (as defined in 3000(13) of the Public
Health Service Act) that is certified pursuant to section
3001(c)(5) of such Act as meeting standards adopted under sec-
tion 3004 of such Act that are applicable to the type of record
involved (as determined by the Secretary, such as an ambula-
tory electronic health record for office-based physicians or an
inpatient hospital electronic health record for hospitals).

(B) The term “eligible professional” means a—

(i) physician;

(ii) dentist;

(iii) certified nurse mid-wife;

(iv) nurse practitioner; and

(v) physician assistant insofar as the assistant is prac-
ticing in a rural health clinic that is led by a physician as-
sistant or is practicing in a Federally qualified health cen-
ter that is so led.

(C) The term “average allowable costs” means, with re-
spect to certified EHR technology of Medicaid providers de-
scribed in paragraph (2)(A) for—

(i) the first year of payment with respect to such a

provider, the average costs for the purchase and initial im-

plementation or upgrade of such technology (and support

services including training that is for, or is necessary for
the adoption and initial operation of, such technology) for
such providers, as determined by the Secretary based upon
studies conducted under paragraph (4)(C); and

(ii) a subsequent year of payment with respect to such

a provider, the average costs not described in clause (i) re-

lating to the operation, maintenance, and use of such tech-

nology for such providers, as determined by the Secretary

based upon studies conducted under paragraph (4)(C).

(D) The term “hospital-based” means, with respect to an
eligible professional, a professional (such as a pathologist, an-
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esthesiologist, or emergency physician) who furnishes substan-
tially all of the individual’s professional services in a hospital
inpatient or emergency room setting and through the use of
the facilities and equipment, including qualified electronic
health records, of the hospital. The determination of whether
an eligible professional is a hospital-based eligible professional
shall be made on the basis of the site of service (as defined by
the Secretary) and without regard to any employment or bill-
ing arrangement between the eligible professional and any
other provider.

(E) The term “net average allowable costs” means, with re-
spect to a Medicaid provider described in paragraph (2)(A), av-
erage allowable costs reduced by the average payment the Sec-
retary estimates will be made to such Medicaid providers (de-
termined on a percentage or other basis for such classes or
types of providers as the Secretary may specify) from other
sources (other than under this subsection, or by the Federal
government or a State or local government) that is directly at-
tributable to payment for certified EHR technology or support
services described in subparagraph (C).

(F) The term “needy individual” means, with respect to a
Medicaid provider, an individual—

(1) who is receiving assistance under this title;

(i1) who is receiving assistance under title XXI;

(iii) who is furnished uncompensated care by the pro-
vider; or

(iv) for whom charges are reduced by the provider on
a sliding scale basis based on an individual’s ability to pay.

(4)(A) With respect to a Medicaid provider described in para-
graph (2)(A), subject to subparagraph (B), in no case shall—

(i) the net average allowable costs under this sub-
section for the first year of payment (which may not be
later than 2016), which is intended to cover the costs de-
scribed in paragraph (3)(C)(i), exceed $25,000 (or such less-
er amount as the Secretary determines based on studies
conducted under subparagraph (C));

(ii) the net average allowable costs under this sub-
section for a subsequent year of payment, which is in-
tended to cover costs described in paragraph (3)(C)(ii), ex-
ceed $10,000; and

(iii) payments be made for costs described in clause (ii)
after 2021 or over a period of longer than 5 years.

(B) In the case of Medicaid provider described in paragraph
(2)(A)(ii), the dollar amounts specified in subparagraph (A) shall be
%5 of the dollar amounts otherwise specified.

(C) For the purposes of determining average allowable costs
under this subsection, the Secretary shall study the average costs
to Medicaid providers described in paragraph (2)(A) of purchase
and initial implementation and upgrade of certified EHR tech-
nology described in paragraph (3)(C)i) and the average costs to
such providers of operations, maintenance, and use of such tech-
nology described in paragraph (3)(C)(ii). In determining such costs
for such providers, the Secretary may utilize studies of such
amounts submitted by States.
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(5)(A) In no case shall the payments described in paragraph
(1)(B) with respect to a Medicaid provider described in paragraph
(2)(B) exceed—

(1) in the aggregate the product of—

(I) the overall hospital EHR amount for the pro-
vider computed under subparagraph (B); and

(II) the Medicaid share for such provider com-
puted under subparagraph (C);

(i1) in any year 50 percent of the product described in
clause (1); and

(iii) in any 2-year period 90 percent of such product.

(B) For purposes of this paragraph, the overall hospital EHR
amount, with respect to a Medicaid provider, is the sum of the ap-
plicable amounts specified in section 1886(n)(2)(A) for such provider
for the first 4 payment years (as estimated by the Secretary) deter-
mined as if the Medicare share specified in clause (ii) of such sec-
tion were 1. The Secretary shall establish, in consultation with the
State, the overall hospital EHR amount for each such Medicaid
provider eligible for payments under paragraph (1)(B). For pur-
poses of this subparagraph in computing the amounts under sec-
tion 1886(n)(2)(C) for payment years after the first payment year,
the Secretary shall assume that in subsequent payment years dis-
charges increase at the average annual rate of growth of the most
recent 3 years for which discharge data are available per year.

(C) The Medicaid share computed under this subparagraph, for
a Medicaid provider for a period specified by the Secretary, shall
be calculated in the same manner as the Medicare share under sec-
tion 1886(n)(2)(D) for such a hospital and period, except that there
shall be substituted for the numerator under clause (i) of such sec-
tion the amount that is equal to the number of inpatient-bed-days
(as established by the Secretary) which are attributable to individ-
uals who are receiving medical assistance under this title and who
are not described in section 1886(n)(2)(D){d). In computing inpa-
tient-bed-days under the previous sentence, the Secretary shall
take into account inpatient-bed-days attributable to inpatient-bed-
days that are paid for individuals enrolled in a Medicaid managed
care plan (under section 1903(m) or section 1932).

(D) In no case may the payments described in paragraph (1)(B)
Evith rgspect to a Medicaid provider described in paragraph (2)(B)

e paid—

(1) for any year beginning after 2016 unless the provider
has been provided payment under paragraph (1)(B) for the pre-
vious year; and

(i1) over a period of more than 6 years of payment.

(6) Payments described in paragraph (1) are not in accordance
with this subsection unless the following requirements are met:

(A)(i) The State provides assurances satisfactory to the
Secretary that amounts received under subsection (a)(3)(F)
with respect to payments to a Medicaid provider are paid, sub-
ject to clause (ii), directly to such provider (or to an employer
or facility to which such provider has assigned payments) with-
out any deduction or rebate.

(ii) Amounts described in clause (i) may also be paid to an
entity promoting the adoption of certified EHR technology, as
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designated by the State, if participation in such a payment ar-
rangement is voluntary for the eligible professional involved
and if such entity does not retain more than 5 percent of such
payments for costs not related to certified EHR technology (and
support services including maintenance and training) that is
for, or is necessary for the operation of, such technology.

(B) A Medicaid provider described in paragraph (2)(A) is
responsible for payment of the remaining 15 percent of the net
average allowable cost and shall be determined to have met
such responsibility to the extent that the payment to the Med-
icaid provider is not in excess of 85 percent of the net average
allowable cost.

(C)(d) Subject to clause (ii), with respect to payments to a
Medicaid provider—

(I) for the first year of payment to the Medicaid pro-
vider under this subsection, the Medicaid provider dem-
onstrates that it is engaged in efforts to adopt, implement,
or upgrade certified EHR technology; and

(II) for a year of payment, other than the first year of
payment to the Medicaid provider under this subsection,
the Medicaid provider demonstrates meaningful use of cer-
tified EHR technology through a means that is approved
by the State and acceptable to the Secretary, and that may
be based upon the methodologies applied under section
1848(0) or 1886(n).

(i1) In the case of a Medicaid provider who has completed
adopting, implementing, or upgrading such technology prior to
the first year of payment to the Medicaid provider under this
subsection, clause (1)(I) shall not apply and clause (i)(II) shall
apply to each year of payment to the Medicaid provider under
this subsection, including the first year of payment.

(D) To the extent specified by the Secretary, the certified
EHR technology is compatible with State or Federal adminis-
trative management systems.

For purposes of subparagraph (B), a Medicaid provider described in
paragraph (2)(A) may accept payments for the costs described in
such subparagraph from a State or local government. For purposes
of subparagraph (C), in establishing the means described in such
subparagraph, which may include clinical quality reporting to the
State, the State shall ensure that populations with unique needs,
such as children, are appropriately addressed.

(7) With respect to Medicaid providers described in paragraph
(2)(A), the Secretary shall ensure coordination of payment with re-
spect to such providers under sections 1848(o) and 1853(1) and
under this subsection to assure no duplication of funding. Such co-
ordination shall include, to the extent practicable, a data matching
process between State Medicaid agencies and the Centers for Medi-
care & Medicaid Services using national provider identifiers. For
such purposes, the Secretary may require the submission of such
data relating to payments to such Medicaid providers as the Sec-
retary may specify.

(8) In carrying out paragraph (6)(C), the State and Secretary
shall seek, to the maximum extent practicable, to avoid duplicative
requirements from Federal and State governments to demonstrate
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meaningful use of certified EHR technology under this title and
title XVIII. In doing so, the Secretary may deem satisfaction of re-
quirements for such meaningful use for a payment year under title
XVIII to be sufficient to qualify as meaningful use under this sub-
section. The Secretary may also specify the reporting periods under
this subsection in order to carry out this paragraph.

(9) In order to be provided Federal financial participation
under subsection (a)(3)(F)(ii), a State must demonstrate to the sat-
isfaction of the Secretary, that the State—

(A) is using the funds provided for the purposes of admin-
istering payments under this subsection, including tracking of
meaningful use by Medicaid providers;

(B) is conducting adequate oversight of the program under
this subsection, including routine tracking of meaningful use
attestations and reporting mechanisms; and

(C) is pursuing initiatives to encourage the adoption of cer-
tified EHR technology to promote health care quality and the
exchange of health care information under this title, subject to
applicable laws and regulations governing such exchange.

(10) The Secretary shall periodically submit reports to the
Committee on Energy and Commerce of the House of Representa-
tives and the Committee on Finance of the Senate on status,
progress, and oversight of payments described in paragraph (1), in-
cluding steps taken to carry out paragraph (7). Such reports shall
also describe the extent of adoption of certified EHR technology
among Medicaid providers resulting from the provisions of this sub-
section and any improvements in health outcomes, clinical quality,
or efficiency resulting from such adoption.

(u)(1)(A) Notwithstanding subsection (a)(1), if the ratio of a
State’s erroneous excess payments for medical assistance (as de-
fined in subparagraph (D)) to its total expenditures for medical as-
sistance under the State plan approved under this title exceeds
0.03, for the period consisting of the third and fourth quarters of
fiscal year 1983, or for any full fiscal year thereafter, then the Sec-
retary shall make no payment for such period or fiscal year with
respect to so much of such erroneous excess payments as exceeds
such allowable error rate of 0.03.

(B) The Secretary may waive, in certain limited cases, all or
part of the reduction required under subparagraph (A) with respect
to any State if such State is unable to reach the allowable error
léate for a period or fiscal year despite a good faith effort by such

tate.

(C) In estimating the amount to be paid to a State under sub-
section (d), the Secretary shall take into consideration the limita-
tion on Federal financial participation imposed by subparagraph
(A) and shall reduce the estimate he makes under subsection (d)(1),
for purposes of payment to the State under subsection (d)(3), in
light of any expected erroneous excess payments for medical assist-
ance (estimated in accordance with such criteria, including sam-
pling procedures, as he may prescribe and subject to subsequent
adjustment, if necessary, under subsection (d)(2)).

(D)(i) For purposes of this subsection, the term “erroneous ex-
cess payments for medical assistance” means the total of—
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(I) payments under the State plan with respect to ineli-
gible individuals and families, and

(IT) overpayments on behalf of eligible individuals and
families by reason of error in determining the amount of ex-
penditures for medical care required of an individual or family
as a condition of eligibility.

(ii) In determining the amount of erroneous excess payments
for medical assistance to an ineligible individual or family under
clause (1)(I), if such ineligibility is the result of an error in deter-
mining the amount of the resources of such individual or family,
the amount of the erroneous excess payment shall be the smaller
of (I) the amount of the payment with respect to such individual
or family, or (II) the difference between the actual amount of such
resources and the allowable resource level established under the
State plan.

(ii1) In determining the amount of erroneous excess payments
for medical assistance to an individual or family under clause
(1)(II), the amount of the erroneous excess payment shall be the
smaller of (I) the amount of the payment on behalf of the indi-
vidual or family, or (II) the difference between the actual amount
incurred for medical care by the individual or family and the
amount which should have been incurred in order to establish eligi-
bility for medical assistance.

(iv) In determining the amount of erroneous excess payments,
there shall not be included any error resulting from a failure of an
individual to cooperate or give correct information with respect to
third-party liability as required under section 1912(a)(1)(C) or
402(a)(26)(C) or with respect to payments made in violation of sec-
tion 1906.

(v) In determining the amount of erroneous excess payments,
there shall not be included any erroneous payments made for am-
bulatory prenatal care provided during a presumptive eligibility pe-
riod (as defined in section 1920(b)(1)), for items and services de-
scribed in subsection (a) of section 1920A provided to a child during
a presumptive eligibility period under such section, for medical as-
sistance provided to an individual described in subsection (a) of sec-
tion 1920B during a presumptive eligibility period under such sec-
tion, or for medical assistance provided to an individual during a
presumptive eligibility period resulting from a determination of
presumptive eligibility made by a hospital that elects under section
1902(a)(47)(B) to be a qualified entity for such purpose. 23

(E) For purposes of subparagraph (D), there shall be excluded,
in determining both erroneous excess payments for medical assist-
ance and total expenditures for medical assistance—

(1) payments with respect to any individual whose eligi-
bility therefor was determined exclusively by the Secretary
under an agreement pursuant to section 1634 and such other
classes of individuals as the Secretary may by regulation pre-

23 Effective on date of enactment of Public Law 111-148 (March 23, 2010), section
2303(b)(2)(B) of Public Law 111-148 to section 1903(u)(1)(D)(v) (as amended by section 2202(h)
of such Public Law) attempts to amend this clause by inserting “or for medical assistance pro-
vided to an individual described in subsection (a) of section 1920C during a presumptive eligi-
bility period under such section,” after “1920B during a presumptive eligibility period under
such section”. Such amendment could not be carried out because a comma at the end of the
phrase specifying where to place new language does not appear in law.
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scribe whose eligibility was determined in part under such an
agreement; and
(ii) payments made as the result of a technical error.

(2) The State agency administering the plan approved under
this title shall, at such times and in such form as the Secretary
may specify, provide information on the rates of erroneous excess
payments made (or expected, with respect to future periods speci-
fied by the Secretary) in connection with its administration of such
plan, together with any other data he requests that are reasonably

March 30, 2023

ry for him to carry out the provisions of this subsection.

(3)(A) If a State fails to cooperate with the Secretary in pro-
viding information necessary to carry out this subsection, the Sec-
retary, directly or through contractual or such other arrangements

s he may find appropriate, shall establish the error rates for that
State on the basis of the best data reasonably available to him and
in accordance with such techniques for sampling and estimating as
he finds appropriate.

B) In any case in which it is necessary for the Secretary to ex-
ercise his authority under subparagraph (A) to determine a State’s
error rates for a fiscal year, the amount that would otherwise be
payable to such State under this title for quarters in such year
shall be reduced by the costs incurred by the Secretary in making
(directly or otherwise) such determination.

(4) This subsection shall not apply with respect to Puerto Rico,
Guam, the Virgin Islands, the Northern Mariana Islands, or Amer-
ican Samoa.

(v)(1) Notwithstanding the preceding provisions of this section,
except as provided in paragraphs (2) and (4), no payment may be
made to a State under this section for medical assistance furnished
to an alien who is not lawfully admitted for permanent residence
or otherwise permanently residing in the United States under color
of law.

(2) Payment shall be made under this section for care and
selivic?s that are furnished to an alien described in paragraph (1)
only if—

(A) such care and services are necessary for the treatment
of an emergency medical condition of the alien,

(B) such alien otherwise meets the eligibility requirements
for medical assistance under the State plan approved under
this title (other than the requirement of the receipt of aid or
assistance under title IV, supplemental security income bene-
fits under title XVI, or a State supplementary payment), and

(C) such care and services are not related to an organ
transplant procedure.

(3) For purposes of this subsection, the term “emergency med-
ical condition” means a medical condition (including emergency
labor and delivery) manifesting itself by acute symptoms of suffi-
cient severity (including severe pain) such that the absence of im-
mediate medical attention could reasonably be expected to result
in—

(A) placing the patient’s health in serious jeopardy,
(B) serious impairment to bodily functions, or
(C) serious dysfunction of any bodily organ or part.
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(4)(A) A State may elect (in a plan amendment under this title)
to provide medical assistance under this title, notwithstanding sec-
tions 401(a), 402(b), 403, and 421 of the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996, to children and
pregnant women who are lawfully residing in the United States
(including battered individuals described in section 431(c) of such
Act) and who are otherwise eligible for such assistance, within ei-
ther or both of the following eligibility categories:

(i) PREGNANT WOMEN.—Women during pregnancy (and
during the 60-day period beginning on the last day of the preg-
nancy).

(1i) CHILDREN.—Individuals under 21 years of age, includ-
ing optional targeted low-income children described in section
1905(u)(2)(B).

(B) In the case of a State that has elected to provide medical
assistance to a category of aliens under subparagraph (A), no debt
shall accrue under an affidavit of support against any sponsor of
such an alien on the basis of provision of assistance to such cat-
egory and the cost of such assistance shall not be considered as an
unreimbursed cost.

(C) As part of the State’s ongoing eligibility redetermination re-
quirements and procedures for an individual provided medical as-
sistance as a result of an election by the State under subparagraph
(A), a State shall verify that the individual continues to lawfully
reside in the United States using the documentation presented to
the State by the individual on initial enrollment. If the State can-
not successfully verify that the individual is lawfully residing in
the United States in this manner, it shall require that the indi-
vidual provide the State with further documentation or other evi-
dence to verify that the individual is lawfully residing in the
United States.

(w)(1)(A) Notwithstanding the previous provisions of this sec-
tion, for purposes of determining the amount to be paid to a State
(as defined in paragraph (7)(D)) under subsection (a)(1) for quarters
in any fiscal year, the total amount expended during such fiscal
year as medical assistance under the State plan (as determined
without regard to this subsection) shall be reduced by the sum of
any revenues received by the State (or by a unit of local govern-
ment in the State) during the fiscal year—

(i) from provider-related donations (as defined in para-
graph (2)(A)), other than—

(I) bona fide provider-related donations (as defined in
paragraph (2)(B)), and
(II) donations described in paragraph (2)(C);

(ii) from health care related taxes (as defined in paragraph
(3)(A)), other than broad-based health care related taxes (as
defined in paragraph (3)(B));

(iii) from a broad-based health care related tax, if there is
in effect a hold harmless provision (described in paragraph (4))
with respect to the tax; or

(iv) only with respect to State fiscal years (or portions
thereof) occurring on or after January 1, 1992, and before Octo-
ber 1, 1995, from broad-based health care related taxes to the

[(w)] Provider-related
donations and health
care related taxes.
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extent the amount of such taxes collected exceeds the limit es-

tablished under paragraph (5)

(B) Notwithstanding the previous provisions of this section, for
purposes of determining the amount to be paid to a State under
subsection (a)(7) for all quarters in a Federal fiscal year (beginning
with fiscal year 1993), the total amount expended during the fiscal
year for administrative expenditures under the State plan (as de-
termined without regard to this subsection) shall be reduced by the
sum of any revenues received by the State (or by a unit of local
government in the State) during such quarters from donations de-
scribed in paragraph (2)(C), to the extent the amount of such dona-
tions exceeds 10 percent of the amounts expended under the State
plan under this title during the fiscal year for purposes described
in paragraphs (2), (3), (4), (6), and (7) of subsection (a).

(C)(1) Except as otherwise provided in clause (ii), subparagraph
(A)(i) shall apply to donations received on or after January 1, 1992.

(ii) Subject to the limits described in clause (iii) and subpara-
graph (E), subparagraph (A)(i) shall not apply to donations received
before the effective date specified in subparagraph (F) if such dona-
tions are received under programs in effect or as described in State
plan amendments or related documents submitted to the Secretary
by September 30, 1991, and applicable to State fiscal year 1992, as
demonstrated by State plan amendments, written agreements,
State budget documentation, or other documentary evidence in ex-
istence on that date.

(iii) In applying clause (ii) in the case of donations received in
State fiscal year 1993, the maximum amount of such donations to
which such clause may be applied may not exceed the total amount
of such donations received in the corresponding period in State fis-
cal year 1992 (or not later than 5 days after the last day of the cor-
responding period).

(D)(i) Except as otherwise provided in clause (ii), subpara-
graphs (A)(ii) and (A)(iii) shall apply to taxes received on or after
January 1, 2.

(ii) Subparag‘raphs (A)(u) and (A)(iii) shall not apply to imper-
missible taxes (as defined in clause (iii)) received before the effec-
tive date specified in subparagraph (F) to the extent the taxes (in-
cluding the tax rate or base) were in effect, or the legislation or
regulations imposing such taxes were enacted or adopted, as of No-
vember 22, 1991.

(iii) In this subparagraph and subparagraph (E), the term “im-
permissible tax” means a health care related tax for which a reduc-
tion may be made under clause (ii) or (iii) of subparagraph (A).

(E)(1) In no case may the total amount of donations and taxes
permitted under the exception provided in subparagraphs (C)@i)
and (D)(ii) for the portion of State fiscal year 1992 occurring during
calendar year 1992 exceed the limit under paragraph (5) minus the
total amount of broad-based health care related taxes received in
the portion of that fiscal year.

(ii) In no case may the total amount of donations and taxes
permitted under the exception provided in subparagraphs (C)(ii)
and (D)(ii) for State fiscal year 1993 exceed the limit under para-
graph (5) minus the total amount of broad-based health care re-
lated taxes received in that fiscal year.
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(F) In this paragraph in the case of a State—

(i) except as provided in clause (iii), with a State fiscal
year beginning on or before July 1, the effective date is October
1, 1992,

(ii) except as provided in clause (iii), with a State fiscal
year that begins after July 1, the effective date is January 1,
1993, or

(iii) with a State legislature which is not scheduled to have
a regular legislative session in 1992, with a State legislature
which is not scheduled to have a regular legislative session in
1993, or with a provider-specific tax enacted on November 4,
1991, the effective date is July 1, 1993.

(2)(A) In this subsection (except as provided in paragraph (6)),
the term “provider-related donation” means any donation or other
voluntary payment (whether in cash or in kind) made (directly or
indirectly) to a State or unit of local government by—

(i) a health care provider (as defined in paragraph (7)(B)),

(ii) an entity related to a health care provider (as defined
in paragraph (7)(C)), or

(iii) an entity providing goods or services under the State
plan for which payment is made to the State under paragraph
(2), (3), (4), (6), or (7) of subsection (a).

(B) For purposes of paragraph (1)(A)i)I), the term “bona fide
provider-related donation” means a provider-related donation that
has no direct or indirect relationship (as determined by the Sec-
retary) to payments made under this title to that provider, to pro-
viders furnishing the same class of items and services as that pro-
vider, or to any related entity, as established by the State to the
satisfaction of the Secretary. The Secretary may by regulation
specify types of provider-related donations described in the pre-
vious sentence that will be considered to be bona fide provider-re-
lated donations.

(C) For purposes of paragraph (1)(A)i)(II), donations described
in this subparagraph are funds expended by a hospital, clinic, or
similar entity for the direct cost (including costs of training and of
preparing and distributing outreach materials) of State or local
agency personnel who are stationed at the hospital, clinic, or entity
to determine the eligibility of individuals for medical assistance
under this title and to provide outreach services to eligible or po-
tentially eligible individuals.

(3)(A) In this subsection (except as provided in paragraph (6)),
the term “health care related tax” means a tax (as defined in para-
graph (7)(F)) that—

(1) is related to health care items or services, or to the pro-
vision of, the authority to provide, or payment for, such items
or services, or

(ii) is not limited to such items or services but provides for
treatment of individuals or entities that are providing or pay-
ing for such items or services that is different from the treat-
ment provided to other individuals or entities.

In applying clause (i), a tax is considered to relate to health care
items or services if at least 85 percent of the burden of such tax
falls on health care providers.
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(B) In this subsection, the term “broad-based health care re-
lated tax” means a health care related tax which is imposed with
respect to a class of health care items or services (as described in
paragraph (7)(A)) or with respect to providers of such items or serv-
ices and which, except as provided in subparagraphs (D), (E), and
(F)—

(i) is imposed at least with respect to all items or services
in the class furnished by all non-Federal, nonpublic providers
in the State (or, in the case of a tax imposed by a unit of local
government, the area over which the unit has jurisdiction) or
is imposed with respect to all non-Federal, nonpublic providers
in the class; and

(ii) is imposed uniformly (in accordance with subparagraph

(C)).

(C)(d) Subject to clause (ii), for purposes of subparagraph (B)(ii),
a tax is considered to be imposed uniformly if—

(I) in the case of a tax consisting of a licensing fee or simi-
lar tax on a class of health care items or services (or providers
of such items or services), the amount of the tax imposed is the
same for every provider providing items or services within the
class;

(II) in the case of a tax consisting of a licensing fee or simi-
lar tax imposed on a class of health care items or services (or
providers of such services) on the basis of the number of beds
(licensed or otherwise) of the provider, the amount of the tax
is the same for each bed of each provider of such items or serv-
ices in the class;

(III) in the case of a tax based on revenues or receipts with
respect to a class of items or services (or providers of items or
services) the tax is imposed at a uniform rate for all items and
services (or providers of such items of services) in the class on
all the gross revenues or receipts, or net operating revenues,
relating to the provision of all such items or services (or all
such providers) in the State (or, in the case of a tax imposed
by a unit of local government within the State, in the area over
which the unit has jurisdiction); or

(IV) in the case of any other tax, the State establishes to
the satisfaction of the Secretary that the tax is imposed uni-
formly.

(ii) Subject to subparagraphs (D) and (E), a tax imposed with
respect to a class of health care items and services is not consid-
ered to be imposed uniformly if the tax provides for any credits, ex-
clusions, or deductions which have as their purpose or effect the re-
turn to providers of all or a portion of the tax paid in a manner
that is inconsistent with subclauses (I) and (II) of subparagraph
(E)(ii) or provides for a hold harmless provision described in para-
graph (4).

(D) A tax imposed with respect to a class of health care items
and services is considered to be imposed uniformly—

(i) notwithstanding that the tax is not imposed with re-
spect to items or services (or the providers thereof) for which
payment is made under a State plan under this title or title
XVIII, or
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(ii) in the case of a tax described in subparagraph
(C)()(III), notwithstanding that the tax provides for exclusion
(in whole or in part) of revenues or receipts from a State plan
under this title or title XVIII
(E)(i) A State may submit an application to the Secretary re-

questing that the Secretary treat a tax as a broad-based health
care related tax, notwithstanding that the tax does not apply to all
health care items or services in class (or all providers of such items
and services), provides for a credit, deduction, or exclusion, is not
applied uniformly, or otherwise does not meet the requirements of
subparagraph (B) or (C). Permissible waivers may include exemp-
tions for rural or sole-community providers.

(ii)) The Secretary shall approve such an application if the
State establishes to the satisfaction of the Secretary that—

(I) the net impact of the tax and associated expenditures
under this title as proposed by the State is generally redis-
tributive in nature, and

(IT) the amount of the tax is not directly correlated to pay-
ments under this title for items or services with respect to
which the tax is imposed.

The Secretary shall by regulation specify types of credits, exclu-
sions, and deductions that will be considered to meet the require-
ments of this subparagraph.

(F) In no case shall a tax not qualify as a broad-based health
care related tax under this paragraph because it does not apply to
a hospital that is described in section 501(c)(3) of the Internal Rev-
enue Code of 1986 and exempt from taxation under section 501(a)
of such Code and that does not accept payment under the State
plan under this title or under title XVIII.

(4) For purposes of paragraph (1)(A)(iii), there is in effect a
hold harmless provision with respect to a broad-based health care
related tax imposed with respect to a class of items or services if
the Secretary determines that any of the following applies:

(A) The State or other unit of government imposing the tax
provides (directly or indirectly) for a payment (other than
under this title) to taxpayers and the amount of such payment
is positively correlated either to the amount of such tax or to
the difference between the amount of the tax and the amount
of payment under the State plan.

(B) All or any portion of the payment made under this title
to the taxpayer varies based only upon the amount of the total
tax paid.

(C){i) The State or other unit of government imposing the
tax provides (directly or indirectly) for any payment, offset, or
waiver that guarantees to hold taxpayers harmless for any por-
tion of the costs of the tax.

[(w)(4)(C)(ii)] "Safe
harbor" threshold
adjustment for
provider taxes.

(ii) For purposes of clause (i), a determination of the exist-
ence of an indirect guarantee shall be made under paragraph
(3)) of section 433.68(f) of title 42, Code of Federal Regula-
tions, as in effect on November 1, 2006, except that for portions
of fiscal years beginning on or after January 1, 2008, and be-
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The provisions of this paragraph shall not prevent use of the tax
to reimburse health care providers in a class for expenditures
under this title nor preclude States from relying on such reim-
bursement to justify or explain the tax in the legislative process.

(5)(A) For purposes of this subsection, the limit under this sub-
paragraph with respect to a State is an amount equal to 25 percent
(or, 1if greater, the State base percentage, as defined in subpara-
graph (B)) of the non-Federal share of the total amount expended
under the State plan during a State fiscal year (or portion thereof),
as it would be determined pursuant to paragraph (1)(A) without re-
gard to paragraph (1)(A)iv).

(B)(1) In subparagraph (A), the term “State base percentage”
means, with respect to a State, an amount (expressed as a percent-
age) equal to—

(I) the total of the amount of health care related taxes
(whether or not broad-based) and the amount of provider-re-
lated donations (whether or not bona fide) projected to be col-
lected (in accordance with clause (ii)) during State fiscal year
1992, divided by

(II) the non-Federal share of the total amount estimated to
be expended under the State plan during such State fiscal
year.

(ii) For purposes of clause (i)(I), in the case of a tax that is not
in effect throughout State fiscal year 1992 or the rate (or base) of
which is increased during such fiscal year, the Secretary shall
project the amount to be collected during such fiscal year as if the
tax (or increase) were in effect during the entire State fiscal year.

(C)(1) The total amount of health care related taxes under sub-
paragraph (B)(i)(I) shall be determined by the Secretary based on
only those taxes (including the tax rate or base) which were in ef-
fect, or for which legislation or regulations imposing such taxes
were enacted or adopted, as of November 22, 1991.

(ii) The amount of provider-related donations under subpara-
graph (B)(i)(I) shall be determined by the Secretary based on pro-
grams in effect on September 30, 1991, and applicable to State fis-
cal year 1992, as demonstrated by State plan amendments, written
agreements, State budget documentation, or other documentary
evidence in existence on that date.

(iii) The amount of expenditures described in subparagraph
(B)A)ID) shall be determined by the Secretary based on the best
data available as of the date of the enactment of this subsection.

(6)(A) Notwithstanding the provisions of this subsection, the
Secretary may not restrict States’ use of funds where such funds
are derived from State or local taxes (or funds appropriated to
State university teaching hospitals) transferred from or certified by
units of government within a State as the non-Federal share of ex-
penditures under this title, regardless of whether the unit of gov-
ernment is also a health care provider, except as provided in sec-
tion 1902(a)(2), unless the transferred funds are derived by the
unit of government from donations or taxes that would not other-
wise be recognized as the non-Federal share under this section.

(B) For purposes of this subsection, funds the use of which the
Secretary may not restrict under subparagraph (A) shall not be
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considered to be a provider-related donation or a health care re-
lated tax
(7) For purposes of this subsection:

(A) Each of the following shall be considered a separate
class of health care items and services:

(i) Inpatient hospital services.

(ii) Outpatient hospital services.

(iii) Nursing facility services (other than services of in-
termediate care facilities for the mentally retarded).

(iv) Services of intermediate care facilities for the men-
tally retarded.

(v) Physicians’ services.

(vi) Home health care services.

(vii) Outpatient prescription drugs.

(viii) Services of managed care organizations (includ-
ing health maintenance organizations, preferred provider
organizations, and such other similar organizations as the
Secretary may specify by regulation).

(ix) Such other classification of health care items and
services consistent with this subparagraph as the Sec-
retary may establish by regulation.

(B) The term “health care provider” means an individual
or person that receives payments for the provision of health
care items or services.

(C) An entity is considered to be “related” to a health care
provider if the entity—

(i) is an organization, association, corporation or part-
nership formed by or on behalf of health care providers;

(ii) is a person with an ownership or control interest
(as defined in section 1124(a)(3)) in the provider;

(iii) is the employee, spouse, parent, child, or sibling of
the provider (or of a person described in clause (ii)); or

(iv) has a similar, close relationship (as defined in reg-
ulations) to the provider.

(D) The term “State” means only the 50 States and the
District of Columbia but does not include any State whose en-
tire program under this title is operated under a waiver grant-
ed under section 1115.

(E) The “State fiscal year” means, with respect to a speci-
fied year, a State fiscal year ending in that specified year.

(F) The term “tax” includes any licensing fee, assessment,
or other mandatory payment, but does not include payment of
a criminal or civil fine or penalty (other than a fine or penalty
imposed in lieu of or instead of a fee, assessment, or other
mandatory payment).

(G) The term “unit of local government” means, with re-
spect to a State, a city, county, special purpose district, or

[(x)(1)] Process for other governmental unit in the State. ) )

citizenship verification (x)(1) For purposes of section 1902(a)(46)(B)(i), the requirement
. ; of this subsection is, with respect to an individual declaring to be

using documentation a citizen or national of the United States, that, subject to para-

(alternative to § graph (2), there is presented satisfactory documentary evidence of
1902(ee)). citizenship or nationality (as defined in paragraph (3)) of the indi-
vidual.
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(2) The requirement of paragraph (1) shall not apply to an in-
dividual declaring to be a citizen or national of the United States
who is eligible for medical assistance under this title—

) and is entitled to or enrolled for benefits under any

part of title XVIII;

(B) and is receiving—

(i) disability insurance benefits under section 223 or
monthly insurance benefits under section 202 based on
such individual’s disability (as defined in section 223(d));
or

(ii) supplemental security income benefits under title

(C) and with respect to whom—

(1) child welfare services are made available under
part B of title IV on the basis of being a child in foster
care; or

(ii) adoption or foster care assistance is made available
under part E of title IV;

(D) pursuant to the application of section 1902(e)(4) (and,
in the case of an individual who is eligible for medical assist-
ance on such basis, the individual shall be deemed to have pro-
vided satisfactory documentary evidence of citizenship or na-
tionality and shall not be required to provide further documen-
tary evidence on any date that occurs during or after the pe-
riod in which the individual is eligible for medical assistance
on such basis); or

(E) on such basis as the Secretary may specify under
which satisfactory documentary evidence of citizenship or na-
tionality has been previously presented.

(3)(A) For purposes of this subsection, the term “satisfactory
documentary evidence of citizenship or nationality” means—

(1) any document described in subparagraph (B); or

(ii) a document described in subparagraph (C) and a docu-
ment described in subparagraph (D).

(B) The following are documents described in this subpara-
graph:

(i) A United States passport.

(i1) Form N-550 or N-570 (Certificate of Naturalization).

(iii) Form N-560 or N-561 (Certificate of United States
Citizenship).

(iv) A valid State-issued driver’s license or other identity
document described in section 274A(b)(1)(D) of the Immigra-
tion and Nationality Act, but only if the State issuing the li-
cense or such document requires proof of United States citizen-
ship before issuance of such license or document or obtains a
social security number from the applicant and verifies before
certification that such number is valid and assigned to the ap-
plicant who is a citizen.

(v)(I) Except as provided in subclause (II), a document
issued by a federally recognized Indian tribe evidencing mem-
bership or enrollment in, or affiliation with, such tribe (such as
a tribal enrollment card or certificate of degree of Indian
blood).

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



Text Box
[(x)(1)] Process for citizenship verification using documentation (alternative to § 1902(ee)).


G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

March 30, 2023

139 TITLE XIX OF THE SOCIAL SECURITY ACT Sec. 1903

(IT) With respect to those federally recognized Indian tribes
located within States having an international border whose
membership includes individuals who are not citizens of the
United States, the Secretary shall, after consulting with such
tribes, issue regulations authorizing the presentation of such
other forms of documentation (including tribal documentation,
if appropriate) that the Secretary determines to be satisfactory
documentary evidence of citizenship or nationality for purposes
of satisfying the requirement of this subsection.

(vi) Such other document as the Secretary may specify, by
regulation, that provides proof of United States citizenship or
nationality and that provides a reliable means of documenta-
tion of personal identity.

(}?) The following are documents described in this subpara-
graph:

(1) A certificate of birth in the United States.

(i) Form FS-545 or Form DS-1350 (Certification of Birth
Abroad).

c éiii) Form I-197 (United States Citizen Identification

ard).
(iv) Form FS-240 (Report of Birth Abroad of a Citizen of
the United States).

(v) Such other document (not described in subparagraph
(B)(iv)) as the Secretary may specify that provides proof of
United States citizenship or nationality.

(}1]3) The following are documents described in this subpara-
graph:

(i) Any identity document described in section
274A(b)(1)(D) of the Immigration and Nationality Act.

(ii) Any other documentation of personal identity of such
other type as the Secretary finds, by regulation, provides a reli-
able means of identification.

(E) A reference in this paragraph to a form includes a ref-
erence to any successor form.

(4) In the case of an individual declaring to be a citizen or na-
tional of the United States with respect to whom a State requires
the presentation of satisfactory documentary evidence of citizenship
or nationality under section 1902(a)(46)(B)(i), the individual shall
be provided at least the reasonable opportunity to present satisfac-
tory documentary evidence of citizenship or nationality under this
subsection as is provided under clauses (i) and (i1) of section
1137(d)(4)(A) to an individual for the submittal to the State of evi-
dence indicating a satisfactory immigration status.

(5) Nothing in subparagraph (A) or (B) of section 1902(a)(46),
the preceding paragraphs of this subsection, or the Deficit Reduc-
tion Act of 2005, including section 6036 of such Act, shall be con-
strued as changing the requirement of section 1902(e)(4) that a
child born in the United States to an alien mother for whom med-
ical assistance for the delivery of such child is available as treat-
ment of an emergency medical condition pursuant to subsection (v)
shall be deemed eligible for medical assistance during the first year
of such child’s life.

(y) PAYMENTS FOR ESTABLISHMENT OF ALTERNATE NON-EMER-
GENCY SERVICES PROVIDERS.—
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(1) PAYMENTS.—In addition to the payments otherwise pro-
vided under subsection (a), subject to paragraph (2), the Sec-
retary shall provide for payments to States under such sub-
section for the establishment of alternate non-emergency serv-
ice providers (as defined in section 1916A(e)(5)(B)), or networks
of such providers.

(2) LiMmiTATION.—The total amount of payments under this
subsection shall not exceed $50,000,000 during the 4-year pe-
riod beginning with 2006. This subsection constitutes budget
authority in advance of appropriations Acts and represents the
obligation of the Secretary to provide for the payment of
amounts provided under this subsection.

(3) PREFERENCE.—In providing for payments to States
under this subsection, the Secretary shall provide preference to
States that establish, or provide for, alternate non-emergency
services providers or networks of such providers that—

(A) serve rural or underserved areas where bene-
ficiaries under this title may not have regular access to
providers of primary care services; or

(B) are in partnership with local community hospitals.
(4) FORM AND MANNER OF PAYMENT.—Payment to a State

under this subsection shall be made only upon the filing of
such application in such form and in such manner as the Sec-
retary shall specify. Payment to a State under this subsection
shall be made in the same manner as other payments under
section 1903(a).

(z) MEDICAID TRANSFORMATION PAYMENTS.—

(1) IN GENERAL.—In addition to the payments provided
under subsection (a), subject to paragraph (4), the Secretary
shall provide for payments to States for the adoption of innova-
tive methods to improve the effectiveness and efficiency in pro-
viding medical assistance under this title.

(2) PERMISSIBLE USES OF FUNDS.—The following are exam-
ples of innovative methods for which funds provided under this
subsection may be used:

(A) Methods for reducing patient error rates through
the implementation and use of electronic health records,
electronic clinical decision support tools, or e-prescribing
programs.

(B) Methods for improving rates of collection from es-
tates of amounts owed under this title.

(C) Methods for reducing waste, fraud, and abuse
under the program under this title, such as reducing im-
proper payment rates as measured by annual payment
error rate measurement (PERM) project rates.

(D) Implementation of a medication risk management
program as part of a drug use review program under sec-
tion 1927(g).

(E) Methods in reducing, in clinically appropriate
ways, expenditures under this title for covered outpatient
drugs, particularly in the categories of greatest drug utili-
zation, by increasing the utilization of generic drugs
through the use of education programs and other incen-
tives to promote greater use of generic drugs.
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(F) Methods for improving access to primary and spe-
cialty physician care for the uninsured using integrated
university-based hospital and clinic systems.

(3) APPLICATION; TERMS AND CONDITIONS.—

(A) IN GENERAL.—No payments shall be made to a
State under this subsection unless the State applies to the
Secretary for such payments in a form, manner, and time
specified by the Secretary.

(B) TERMS AND CONDITIONS.—Such payments are
made under such terms and conditions consistent with this
subsection as the Secretary prescribes.

(C) ANNUAL REPORT.—Payment to a State under this
subsection is conditioned on the State submitting to the
Secretary an annual report on the programs supported by
such payment. Such report shall include information on—

(i) the specific uses of such payment;
(ii) an assessment of quality improvements and
clinical outcomes under such programs; and
(iii) estimates of cost savings resulting from such
programs.
(4) FUNDING.—

(A) LIMITATION ON FUNDS.—The total amount of pay-
ments under this subsection shall be equal to, and shall
not exceed—

(i) $75,000,000 for fiscal year 2007; and

(ii) $75,000,000 for fiscal year 2008.
This subsection constitutes budget authority in advance of
appropriations Acts and represents the obligation of the
Secretary to provide for the payment of amounts provided
under this subsection.

(B) ALLOCATION OF FUNDS.—The Secretary shall speci-
fy a method for allocating the funds made available under
this subsection among States. Such method shall provide
preference for States that design programs that target
health providers that treat significant numbers of Med-
icaid beneficiaries. Such method shall provide that not less
than 25 percent of such funds shall be allocated among
States the population of which (as determined according to
data collected by the United States Census Bureau) as of
July 1, 2004, was more than 105 percent of the population
of the respective State (as so determined) as of April 1,
2000.

(C) FORM AND MANNER OF PAYMENT.—Payment to a
State under this subsection shall be made in the same
manner as other payments under section 1903(a). There is
no requirement for State matching funds to receive pay-
ments under this subsection.

(5) MEDICATION RISK MANAGEMENT PROGRAM.—

(A) IN GENERAL.—For purposes of this subsection, the
term “medication risk management program” means a pro-
gram for targeted beneficiaries that ensures that covered
outpatient drugs are appropriately used to optimize thera-
peutic outcomes through improved medication use and to
reduce the risk of adverse events.
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(B) ELEMENTS.—Such program may include the fol-
lowing elements:

(1) The use of established principles and standards
for drug utilization review and best practices to ana-
lyze prescription drug claims of targeted beneficiaries
and identify outlier physicians.

(i) On an ongoing basis provide outlier physi-
cians—

(I) a comprehensive pharmacy claims history
for each targeted beneficiary under their care;

(II) information regarding the frequency and
cost of relapses and hospitalizations of targeted
beneficiaries under the physician’s care; and

(III) applicable best practice guidelines and
empirical references.

(iii) Monitor outlier physician’s prescribing, such
as failure to refill, dosage strengths, and provide in-
centives and information to encourage the adoption of
best clinical practices.

(C) TARGETED BENEFICIARIES.—For purposes of this
paragraph, the term “targeted beneficiaries” means Med-
icaid eligible beneficiaries who are identified as having
high prescription drug costs and medical costs, such as in-
dividuals with behavioral disorders or multiple chronic dis-
eases who are taking multiple medications.

(aa) DEMONSTRATION PROJECT TO INCREASE SUBSTANCE USE

PROVIDER CAPACITY.—

[(aa)(1)] Date of enactment of
subsection was 10/24/18; in
September 2021 Connecticut,
Delaware, lllinois, Nevada, and
West Virginia were selected for
grants for the 36-month post-
planning period.

March 30, 2023

(1) IN GENERAL.—Not later than the date that is 180 days
after the date of the enactment of this subsection, the Sec-
retary shall, in consultation, as appropriate, with the Director
of the Agency for Healthcare Research and Quality and the As-
sistant Secretary for Mental Health and Substance Use, con-
duct a 54-month demonstration project for the purpose de-
scribed in paragraph (2) under which the Secretary shall—

(A) for the first 18-month period of such project, award
planning grants described in paragraph (3); and

(B) for the remaining 36-month period of such project,
provide to each State selected under paragraph (4) pay-
ments in accordance with paragraph (5)

(2) PURPOSE.—The purpose described in this paragraph is
for each State selected under paragraph (4) to increase the
treatment capacity of providers participating under the State
plan (or a waiver of such plan) to provide substance use dis-
order treatment or recovery services under such plan (or waiv-
er) through the following activities:

(A) For the purpose described in paragraph (3)(C)(1)
activities that support an ongoing assessment of the be-
havioral health treatment needs of the State, taking into
account the matters described in subclauses (I) through
(IV) of such paragraph.

(B) Activities that, taking into account the results of
the assessment described in subparagraph (A), support the
recruitment, training, and provision of technical assistance
for providers participating under the State plan (or a waiv-
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er of such plan) that offer substance use disorder treat-
ment or recovery services.

(C) Improved reimbursement for and expansion of,
through the provision of education, training, and technical
assistance, the number or treatment capacity of providers
participating under the State plan (or waiver) that—

(i) are authorized to dispense drugs approved by
the Food and Drug Administration for individuals
with a substance use disorder who need withdrawal
management or maintenance treatment for such dis-
order; and

(ii) are qualified under applicable State law to
provide substance use disorder treatment or recovery
services.

(D) Improved reimbursement for and expansion of,
through the provision of education, training, and technical
assistance, the number or treatment capacity of providers
participating under the State plan (or waiver) that have
the qualifications to address the treatment or recovery
needs of—

(i) individuals enrolled under the State plan (or a
waiver of such plan) who have neonatal abstinence
syndrome, in accordance with guidelines issued by the
American Academy of Pediatrics and American College
of Obstetricians and Gynecologists relating to mater-
nal care and infant care with respect to neonatal ab-
stinence syndrome;

(ii) pregnant women, postpartum women, and in-
fants, particularly the concurrent treatment, as appro-
priate, and comprehensive case management of preg-
nant women, post-partum women and infants, en-
rolled under the State plan (or a waiver of such plan);

(iii) adolescents and young adults between the
ages of 12 and 21 enrolled under the State plan (or a
waiver of such plan); or

(iv) American Indian and Alaska Native individ-
uals enrolled under the State plan (or a waiver of such

plan).
(3) PLANNING GRANTS.—
(A) IN GENERAL.—The Secretary shall, with respect to
the first 18-month period of the demonstration project con-
ducted under paragraph (1), award planning grants to at
least 10 States selected in accordance with subparagraph
(B) for purposes of preparing an application described in
paragraph (4)(C) and carrying out the activities described
in subparagraph (C).
(B) SELECTION.—In selecting States for purposes of
this paragraph, the Secretary shall—
(1) select States that have a State plan (or waiver
of the State plan) approved under this title;
(ii) select States in a manner that ensures geo-
graphic diversity; and
(iii) give preference to States with a prevalence of
substance use disorders (in particular opioid use dis-
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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orders) that is comparable to or higher than the na-

tional average prevalence, as measured by aggregate

per capita drug overdoses, or any other measure that
the Secretary deems appropriate.

(C) ACTIVITIES DESCRIBED.—Activities described in this
subparagraph are, with respect to a State, each of the fol-
lowing:

(1) Activities that support the development of an
initial assessment of the behavioral health treatment
needs of the State to determine the extent to which
providers are needed (including the types of such pro-
viders and geographic area of need) to improve the
network of providers that treat substance use dis-
orders under the State plan (or waiver), including the
following:

(I) An estimate of the number of individuals
enrolled under the State plan (or a waiver of such
plan) who have a substance use disorder.

(II) Information on the capacity of providers
to provide substance use disorder treatment or re-
covery services to individuals enrolled under the
State plan (or waiver), including information on
providers who provide such services and their par-
ticipation under the State plan (or waiver).

(IIT) Information on the gap in substance use
disorder treatment or recovery services under the
State plan (or waiver) based on the information
described in subclauses (I) and (II).

(IV) Projections regarding the extent to which
the State participating under the demonstration
project would increase the number of providers of-
fering substance use disorder treatment or recov-
ery services under the State plan (or waiver) dur-
ing the period of the demonstration project.

(ii) Activities that, taking into account the results
of the assessment described in clause (i), support the
development of State infrastructure to, with respect to
the provision of substance use disorder treatment or
recovery services under the State plan (or a waiver of
such plan), recruit prospective providers and provide
training and technical assistance to such providers.

(D) FUNDING.—For purposes of subparagraph (A),
there is appropriated, out of any funds in the Treasury not
otherwise appropriated, $50,000,000, to remain available
until expended.

(4) POST-PLANNING STATES.—

(A) IN GENERAL.—The Secretary shall, with respect to
the remaining 36-month period of the demonstration
project conducted under paragraph (1), select not more
than 5 States in accordance with subparagraph (B) for
purposes of carrying out the activities described in para-
graph (2) and receiving payments in accordance with para-
graph (5).
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(B) SELECTION.—In selecting States for purposes of

this paragraph, the Secretary shall—

(1) select States that received a planning grant
under paragraph (3);

(ii) select States that submit to the Secretary an
application in accordance with the requirements in
subparagraph (C), taking into consideration the qual-
ity of each such application;

(iii) select States in a manner that ensures geo-
graphic diversity; and

(iv) give preference to States with a prevalence of
substance use disorders (in particular opioid use dis-
orders) that is comparable to or higher than the na-
tional average prevalence, as measured by aggregate
per capita drug overdoses, or any other measure that
the Secretary deems appropriate.

(C) APPLICATIONS.—

(i) IN GENERAL.—A State seeking to be selected for
purposes of this paragraph shall submit to the Sec-
retary, at such time and in such form and manner as
the Secretary requires, an application that includes
such information, provisions, and assurances, as the
Secretary may require, in addition to the following:

(I) A proposed process for carrying out the on-
going assessment described in paragraph (2)(A),
taking into account the results of the initial as-
sessment described in paragraph (3)(C)i).

(II) A review of reimbursement methodologies
and other policies related to substance use dis-
order treatment or recovery services under the
State plan (or waiver) that may create barriers to
increasing the number of providers delivering
such services.

(IIT) The development of a plan, taking into
account activities carried out under paragraph
(3)(C)(i1), that will result in long-term and sus-
tainable provider networks under the State plan
(or waiver) that will offer a continuum of care for
substance use disorders. Such plan shall include
the following:

(aa) Specific activities to increase the
number of providers (including providers that
specialize in providing substance use disorder
treatment or recovery services, hospitals,
health care systems, Federally qualified
health centers, and, as applicable, certified
community behavioral health clinics) that
offer substance use disorder treatment, recov-
ery, or support services, including short-term
detoxification services, outpatient substance
use disorder services, and evidence-based peer
recovery services.

(bb) Strategies that will incentivize pro-
viders described in subparagraphs (C) and (D)

As Amended Through P.L. 117-328, Enacted December 29, 2022
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of paragraph (2) to obtain the necessary train-

ing, education, and support to deliver sub-

stance use disorder treatment or recovery
services in the State.

(cc) Milestones and timeliness for imple-
menting activities set forth in the plan.

(dd) Specific measurable targets for in-
creasing the substance use disorder treatment
and recovery provider network under the
State plan (or a waiver of such plan).

(IV) A proposed process for reporting the in-
formation required under paragraph (6)(A), in-
cluding information to assess the effectiveness of
the efforts of the State to expand the capacity of
providers to deliver substance use disorder treat-
ment or recovery services during the period of the
demonstration project under this subsection.

(V) The expected financial impact of the dem-
onstration project under this subsection on the
State.

(VI) A description of all funding sources avail-
able to the State to provide substance use disorder
treatment or recovery services in the State.

(VII) A preliminary plan for how the State
will sustain any increase in the capacity of pro-
viders to deliver substance use disorder treatment
or recovery services resulting from the demonstra-
tion project under this subsection after the termi-
nation of such demonstration project.

(VIII) A description of how the State will co-
ordinate the goals of the demonstration project
with any waiver granted (or submitted by the
State and pending) pursuant to section 1115 for
the delivery of substance use services under the
State plan, as applicable.

(ii) CONSULTATION.—In completing an application
under clause (i), a State shall consult with relevant
stakeholders, including Medicaid managed care plans,
health care providers, and Medicaid beneficiary advo-
cates, and include in such application a description of
such consultation.

(5) PAYMENT.—

(A) IN GENERAL.—For each quarter occurring during

the period for which the demonstration project is con-
ducted (after the first 18 months of such period), the Sec-
retary shall pay under this subsection, subject to subpara-
graph (C), to each State selected under paragraph (4) an
amount equal to 80 percent of so much of the qualified
sums expended during such quarter.

(B) QUALIFIED SUMS DEFINED.—For purposes of sub-

paragraph (A), the term “qualified sums” means, with re-
spect to a State and a quarter, the amount equal to the
amount (if any) by which the sums expended by the State
during such quarter attributable to substance use disorder
As Amended Through P.L. 117-328, Enacted December 29, 2022
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treatment or recovery services furnished by providers par-
ticipating under the State plan (or a waiver of such plan)
exceeds 1/4 of such sums expended by the State during fis-
cal year 2018 attributable to substance use disorder treat-
ment or recovery services.

(C) NON-DUPLICATION OF PAYMENT.—In the case that
payment is made under subparagraph (A) with respect to
expenditures for substance use disorder treatment or re-
covery services furnished by providers participating under
the State plan (or a waiver of such plan), payment may not
also be made under subsection (a) with respect to expendi-
tures for the same services so furnished.

(6) REPORTS.—

(A) STATE REPORTS.—A State receiving payments
under paragraph (5) shall, for the period of the demonstra-
tion project under this subsection, submit to the Secretary
a quarterly report, with respect to expenditures for sub-
stance use disorder treatment or recovery services for
which payment is made to the State under this subsection,
on the following:

(i) The specific activities with respect to which
payment under this subsection was provided.

(i) The number of providers that delivered sub-
stance use disorder treatment or recovery services in
the State under the demonstration project compared to
the estimated number of providers that would have
otherwise delivered such services in the absence of
such demonstration project.

(iii) The number of individuals enrolled under the
State plan (or a waiver of such plan) who received sub-
stance use disorder treatment or recovery services
under the demonstration project compared to the esti-
mated number of such individuals who would have
otherwise received such services in the absence of such
demonstration project.

(iv) Other matters as determined by the Sec-
retary.

(B) CMS REPORTS.—

(i) INITIAL REPORT.—Not later than October 1,
2020, the Administrator of the Centers for Medicare &
Medicaid Services shall, in consultation with the Di-
rector of the Agency for Healthcare Research and
Quality and the Assistant Secretary for Mental Health
and Substance Use, submit to Congress an initial re-
port on—

(I) the States awarded planning grants under

paragraph (3);

(II) the criteria used in such selection; and
(IIT) the activities carried out by such States
under such planning grants.

(i) INTERIM REPORT.—Not later than October 1,
2022, the Administrator of the Centers for Medicare &
Medicaid Services shall, in consultation with the Di-
rector of the Agency for Healthcare Research and

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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Quality and the Assistant Secretary for Mental Health
and Substance Use, submit to Congress an interim re-
port—

(I) on activities carried out under the dem-
onstration project under this subsection;

(II) on the extent to which States selected
under paragraph (4) have achieved the stated
goals submitted in their applications under sub-
paragraph (C) of such paragraph;

(IIT) with a description of the strengths and
limitations of such demonstration project; and

(IV) with a plan for the sustainability of such
project.

(iii) FINAL REPORT.—Not later than October 1,
2024, the Administrator of the Centers for Medicare &
Medicaid Services shall, in consultation with the Di-
rector of the Agency for Healthcare Research and
Quality and the Assistant Secretary for Mental Health
and Substance Use, submit to Congress a final re-
port—

(I) providing updates on the matters reported
in the interim report under clause (ii);

(II) including a description of any changes
made with respect to the demonstration project
under this subsection after the submission of such
interim report; and

(IIT) evaluating such demonstration project.

(C) AHRQ REPORT.—Not later than 3 years after the
date of the enactment of this subsection, the Director of
the Agency for Healthcare Research and Quality, in con-
sultation with the Administrator of the Centers for Medi-
care & Medicaid Services, shall submit to Congress a sum-
mary on the experiences of States awarded planning
grants under paragraph (3) and States selected under

paragraph (4).

(7) DATA SHARING AND BEST PRACTICES.—During the period
of the demonstration project under this subsection, the Sec-
retary shall, in collaboration with States selected under para-
graph (4), facilitate data sharing and the development of best
Fractdices between such States and States that were not so se-
ected.

(8) CMS FUNDING.—There is appropriated, out of any
funds in the Treasury not otherwise appropriated, $5,000,000
to the Centers for Medicare & Medicaid Services for purposes
of implementing this subsection. Such amount shall remain
available until expended.

[(bb)] Requires state reporting of | (bb) SUPPLEMENTAL PAYMENT REPORTING REQUIREMENTS.—
data on supplemental payments (1) COLLECTION AND AVAILABILITY OF SUPPLEMENTAL PAY-

d making those data publicly | MFNT PATA—
and making osey ata publicly (A) IN GENERAL.—Not later than October 1, 2021, the
available on CMS's website. Secretary shall establish a system for each State to submit

reports, as determined appropriate by the Secretary, on
supplemental payments data, as a requirement for a State
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plan or State plan amendment that would provide for a
supplemental payment.

(B) REQUIREMENTS.—Each report submitted by a State
in accordance with the requirement established under sub-
paragraph (A) shall include the following:

(i) An explanation of how supplemental payments
made under the State plan or a State plan amendment
will result in payments that are consistent with sec-
tion 1902(a)(30)(A), including standards with respect
to efficiency, economy, quality of care, and access,
along with the stated purpose and intended effects of
the supplemental payment.

(ii) The criteria used to determine which providers
are eligible to receive the supplemental payment.

(iii) A comprehensive description of the method-
ology used to calculate the amount of, and distribute,
the supplemental payment to each eligible provider,
including—

(I) data on the amount of the supplemental
payment made to each eligible provider, if known,
or, if the total amount is distributed using a for-
mula based on data from 1 or more fiscal years,
data on the total amount of the supplemental pay-
ments for the fiscal year or years available to all
providers eligible to receive a supplemental pay-
ment;

(IT) if applicable, the specific criteria with re-
spect to Medicaid service, utilization, or cost data
to be used as the basis for calculations regarding
the amount or distribution of the supplemental
payment; and

(III) the timing of the supplemental payment
made to each eligible provider.

(iv) An assurance that the total Medicaid pay-
ments made to an inpatient hospital provider, includ-
ing the supplemental payment, will not exceed upper
payment limits.

(v) If not already submitted, an upper payment
limit demonstration under section 447.272 of title 42,
Code of Federal Regulations (as such section is in ef-
fect as of the date of enactment of this subsection).

(C) PUBLIC AVAILABILITY.—The Secretary shall make
all reports and related data submitted under this para-
graph publicly available on the website of the Centers for
Medicare & Medicaid Services on a timely basis.

(2) SUPPLEMENTAL PAYMENT DEFINED.—

(A) IN GENERAL.—Subject to subparagraph (B), in this
subsection, the term “supplemental payment” means a
payment to a provider that is in addition to any base pay-
ment made to the provider under the State plan under this
title or under demonstration authority.

(B) DSH PAYMENTS EXCLUDED.—Such term does not
include a disproportionate share hospital payment made
under section 1923.
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OPERATION OF STATE PLANS

SEC. 1904. [42 U.S.C. 1396¢] If the Secretary, after reasonable
notice and opportunity for hearing to the State agency admin-
istering or supervising the administration of the State plan ap-
proved under this title, finds—

(1) that the plan has been so changed that it no longer
complies with the provisions of section 1902; or
(2) that in the administration of the plan there is a failure
to comply substantially with any such provision;
the Secretary shall notify such State agency that further payments
will not be made to the State (or, in his discretion, that payments
will be limited to categories under or parts of the State plan not
affected by such failure), until the Secretary is satisfied that there
will no longer be any such failure to comply. Until he is so satisfied
he shall make no further payments to such State (or shall limit
payments to categories under or parts of the State plan not affected
by such failure).

DEFINITIONS

SEC. 1905. [42 U.S.C. 1396d] For purposes of this title—

(a) The term “medical assistance” means payment of part or all
of the cost of the following care and services or the care and serv-
ices themselves, or both (if provided in or after the third month be-
fore the month in which the recipient makes application for assist-
ance or, in the case of medicare cost-sharing with respect to a
qualified medicare beneficiary described in subsection (p)(1), if pro-
vided after the month in which the individual becomes such a bene-
ficiary) for individuals, and, with respect to physicians’ or dentists’
services, at the option of the State, to individuals (other than indi-
viduals with respect to whom there is being paid, or who are eligi-
ble, or would be eligible if they were not in a medical institution,
to have paid with respect to them a State supplementary payment
and are eligible for medical assistance equal in amount, duration,
and scope to the medical assistance made available to individuals
described in section 1902(a)(10)(A)) not receiving aid or assistance
under any plan of the State approved under title I, X, XIV, or XVI,
or part A of title IV, and with respect to whom supplemental secu-
rity income benefits are not being paid under title XVI, who are—

(1) under the age of 21, or, at the option of the State, under
the age of 20, 19, or 18 as the State may choose,

(i) relatives specified in section 406(b)(1) with whom a
child is living if such child is (or would, if needy, be) a depend-
ent child under part A of title IV,

(iii) 65 years of age or older,

(iv) blind, with respect to States eligible to participate in
the State plan program established under title XVI,

(v) 18 years of age or older and permanently and totally
disabled, with respect to States eligible to participate in the
State plan program established under title XVI,
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[(a)(ix)] Individuals eligible
for TMA.

(vi) persons essential (as described in the second sentence
of this subsection) to individuals receiving aid or assistance
under State plans approved under title I, X, XIV, or

(vii) blind or disabled as defined in section 1614, with re-
spect to States not eligible to participate in the State plan pro-
gram established under title XVI,

(viii) pregnant women,

(ix) individuals provided extended benefits under section

[(a)(x)] Individuals eligible for
COBRA continuation
coverage.

(,x) individuals described in section 1902(u)(1),
(xi) individuals described in section 1902(z)(1),

(xii) employed individuals with a medically improved dis-

[(a)(xiv)] (VIIl) New adult
group; (IX) former foster
youth.

[(@)(xv)] Individuals with
incomes above 133% FPL.

ability (as defined in subsection (v)),

(xiii) individuals described in section 1902(aa),

(xiv) individuals described in section 1902(a)(10)(A)(i)(VIIL)
or 1902(a)(10)(A)()(IX),

(xv) individuals described in section 1902(a)(10)(A)(ii)(XX),

(xvi) 24 individuals described in section 1902(ii), or

(xvii) individuals who are eligible for home and commu-
nity-based services under needs-based criteria established
under paragraph (1)(A) of section 1915(i), or who are eligible
for home and community-based services under paragraph (6) of
such section, and who will receive home and community-based
services pursuant to a State plan amendment under such sub-
section,

but whose income and resources are insufficient to meet all of such
cost—

[(a)(1)] Paragraphs (1)-(30)
list Medicaid-coverable
categories of services.

(1) inpatient hospital services (other than services in an in-
stitution for mental diseases);

(2)(A) outpatient hospital services, (B) consistent with
State law permitting such services, rural health clinic services
(as defined in subsection (1)(1)) and any other ambulatory serv-
ices which are offered by a rural health clinic (as defined in
subsection (1)(1)) and which are otherwise included in the plan,
and (C) Federally-qualified health center services (as defined
in subsection (1)(2)) and any other ambulatory services offered
by a Federally- quahﬁed health center and which are otherwise
included in the plan;

[(a)(3)(B)] Requires coverage
of COVID-19 testing,
beginning 03/18/20, during the
COVID-19 public health
emergency period.

(3)(A) other laboratory and X-ray services; and

(B) in vitro diagnostic products (as defined in section
809.3(a) of title 21, Code of Federal Regulations) administered
during any portion of the emergency period defined in para-
graph (1)(B) of section 1135(g) beginning on or after the date
of the enactment of this subparagraph for the detection of

[(2)(4)(B)] EPSDT;
see also § 1905(r).

SARS-CoV-2 or the diagnosis of the virus that causes COVID—
19, and the administration of such in vitro diagnostic products;

(4)(A) nursing facility services (other than services in an
institution for mental diseases) for individuals 21 years of age
or older; (B) early and periodic screening, diagnostic, and treat-
ment services (as defined in subsection (r)) for individuals who
are eligible under the plan and are under the age of 21; (C)
family planning services and supplies furnished (directly or

24 Margin so in law.
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[(a)(xii)] Individuals who
lose SSI due to medical
improvement (under
TWWIIA).

[(@)(xiii)] Individuals
receiving treatment for
breast or cervical
cancer.

[(2)(4)(E)] As of the date of
enactment of the American
Rescue Plan Act of 2021,
3/11/21, §9811 of that Act
provided for mandatory
coverage of COVID-19 vaccines
and administration and
treatment under Medicaid
without cost-sharing during (and
for a year following) the end of
the COVID-19 public health
emergency period.

[(a)(4)(B)] § 11004 of
division A of P.L. 117-159
requires HHS to review
state implementation of
EPSDT requirements every
5 years and a GAO report
on the same.
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under arrangements with others) to individuals of child-bear-
ing age (including minors who can be considered to be sexually
active) who are eligible under the State plan and who desire
such services and supplies; and (D) counseling and
pharmacotherapy for cessation of tobacco use by pregnant
women (as defined in subsection (bb)); and (E) during the pe-
riod beginning on the date of the enactment of the American
Rescue Plan Act of 2021 and ending on the last day of the first
calendar quarter that begins one year after the last day of the
period at the end of the emergency sentence described in sec-
tion 1135(g)(1)(B), a COVID-19 vaccine and administration of
the vaccine; and (F) during the period beginning on the date
of the enactment of the American Rescue Plan Act of 2021 and
ending on the last day of the first calendar quarter that begins
one year after the last day of the period at the end of the emer-
gency sentence described in section 1135(g)(1)(B), testing and
treatments for COVID-19, including specialized equipment and
therapies (including preventive therapies), and, without regard
to the requirements of section 1902(a)(10)(B) (relating to com-
parability), in the case of an individual who is diagnosed with
or presumed to have COVID-19, during the period such indi-
vidual has (or is presumed to have) COVID-19, the treatment
of a condition that may seriously complicate the treatment of
COVID-19, if otherwise covered under the State plan (or waiv-
er of such plan);

(5)(A) physicians’ services furnished by a physician (as de-
fined in section 1861(r)(1)), whether furnished in the office, the
patient’s home, a hospital, or a nursing facility, or elsewhere,
and (B) medical and surgical services furnished by a dentist
(described in section 1861(r)(2)) to the extent such services may
be performed under State law either by a doctor of medicine
or by a doctor of dental surgery or dental medicine and would
be described in clause (A) if furnished by a physician (as de-
fined in section 1861(r)(1));

(6) medical care, or any other type of remedial care recog-
nized under State law, furnished by licensed practitioners
within the scope of their practice as defined by State law;

(7) home health care services;

(8) private duty nursing services;

(9) clinic services furnished by or under the direction of a
physician, without regard to whether the clinic itself is admin-
istered by a physician, including such services furnished out-
side the clinic by clinic personnel to an eligible individual who
does not reside in a permanent dwelling or does not have a
fixed home or mailing address;

(10) dental services;

(11) physical therapy and related services;

(12) prescribed drugs, dentures, and prosthetic devices;
and eyeglasses prescribed by a physician skilled in diseases of
the eye or by an optometrist, whichever the individual may se-
lect;
(13) other diagnostic, screening, preventive, and rehabilita-
tive services, including—
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[(a)(14)] State option to cover
care in an IMD for enrollees 65
and older.

[(a)(16)] State option to
cover IMD care for
children.
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(A) any clinical preventive services that are assigned
a grade of A or B by the United States Preventive Services
Task Force;

(B) with respect to an adult individual, approved vac-
cines recommended by the Advisory Committee on Immu-
nization Practices (an advisory committee established by
the Secretary, acting through the Director of the Centers
for Disease Control and Prevention) and their administra-
tion; and

(C) any medical or remedial services (provided in a fa-
cility, a home, or other setting) recommended by a physi-
cian or other licensed practitioner of the healing arts with-
in the scope of their practice under State law, for the max-
imum reduction of physical or mental disability and res-
fora{;ion of an individual to the best possible functional
evel;

(14) inpatient hospital services and nursing facility serv-
ices for individuals 65 years of age or over in an institution for
mental diseases;

(15) services in an intermediate care facility for the men-
tally retarded (other than in an institution for mental diseases)
for individuals who are determined, in accordance with section
1902(a)(31), to be in need of such care;

(16) (A) effective January 1, 1973, inpatient psychiatric
hospital services for individuals under age 21, as defined in
subsection (h), and, (B) for individuals receiving services de-
scribed in subparagraph (A), early and periodic screening, diag-
nostic, and treatment services (as defined in subsection (r)),
whether or not such screening, diagnostic, and treatment serv-
ices are furnished by the provider of the services described in
such subparagraph;

(17) services furnished by a nurse-midwife (as defined in
section 1861(gg)) which the nurse-midwife is legally authorized
to perform under State law (or the State regulatory mechanism
provided by State law), whether or not the nurse-midwife is
under the supervision of, or associated with, a physician or
other health care provider, and without regard to whether or
not the services are performed in the area of management of
the care of mothers and babies throughout the maternity cycle;

(18) hospice care (as defined in subsection (0));

(19) case management services (as defined in section
1915(g)(2)) and TB-related services described in section
1902(z)(2)(F);

(20) respiratory care services (as defined in section
1902(e)(9)(C));

(21) services furnished by a certified pediatric nurse practi-
tioner or certified family nurse practitioner (as defined by the
Secretary) which the certified pediatric nurse practitioner or
certified family nurse practitioner is legally authorized to per-
form under State law (or the State regulatory mechanism pro-
vided by State law), whether or not the certified pediatric
nurse practitioner or certified family nurse practitioner is
under the supervision of, or associated with, a physician or
other health care provider;
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(22) home and community care (to the extent allowed and
as defined in section 1929) for functionally disabled elderly in-
dividuals;

(23) community supported living arrangements services (to
the extent allowed and as defined in section 1930);

(24) personal care services furnished to an individual who
is not an inpatient or resident of a hospital, nursing facility,
intermediate care facility for the mentally retarded, or institu-
tion for mental disease that are (A) authorized for the indi-
vidual by a physician in accordance with a plan of treatment
or (at the option of the State) otherwise authorized for the indi-
vidual in accordance with a service plan approved by the State,
(B) provided by an individual who is qualified to provide such
services and who is not a member of the individual’s family,
and (C) furnished in a home or other location;

(25) primary care case management services (as defined in
subsection (t));

(26) services furnished under a PACE program under sec-
tion 1934 to PACE program eligible individuals enrolled under
the program under such section;

(27) subject to subsection (x), primary and secondary med-
ical strategies and treatment and services for individuals who
have Sickle Cell Disease;

(28) freestanding birth center services (as defined in sub-
sectlon (1)(3)(A)) and other ambulatory services that are offered

a freestanding birth center (as defined in subsection
(1)(3)(B)) and that are otherwise included in the plan;

[(a)(29)] Coverage of
medication-assisted
treatment is subject to
subsection (ee)(2) and is
only for fiscal years
2021-2025 but is required
under § 1902(a)(10)(A).

(29) subject to paragraphs (2) and (3) of subsection (ee), for
the period beginning October 1, 2020, and ending September
30, 2025, medication-assisted treatment (as defined in para-
graph (1) of such subsection);

(30) subject to subsection (gg), routine patient costs for
items and services furnished in connection with participation
in a qualifying clinical trial (as defined in such subsection);

(31) any other medical care, and any other type of reme-

[(@), (A) after paragraph
(31)] Exclusion for
inmates. Effective
01/01/25, states are
given the option of
providing full Medicaid
coverage to eligible

juveniles.
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dial care recognized under State law, specified by the Sec-
retary,
except as otherwise provided in paragraph (16), such term does not
include—

(A) any such payments with respect to care or services for
any individual who is an inmate of a public institution (except
as a patient in a medical institution, or in the case of an eligi-
ble juvenile described in section 1902(a)(84)(D) with respect to
the screenings, diagnostic services, referrals, and targeted case
management services required under such section 25); or

2> Effective January 1, 2025, section 5122(a)(1) of division FF of Public Law 117-328 provides
for an amendment to subdivision A (as amended by section 5121(b) of such Public Law) by in-
serting “, or, at the option of the State, for an individual who is an eligible juvenile (as defined
in section 1902(nn)(2)), while such individual is an inmate of a public institution (as defined
in section 1902(nn)(3)) pending dlsposmon of charges” after “or in the case of an eligible juvenile
described in section 1902(a)(84)(D) with respect to the screenings, diagnostic services, referrals,
and case management required under such section”.

Such amendment should insert the new phrase after “...referrals, and targeted case manage-
ment services required under such section”.

[(a)(30)] coverage of
routine costs for services
provided in connection with
participation in qualified
clinical trials is required
under § 1902(a)(10)(A)
beginning 01/01/22.
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(B) any such payments with respect to care or services for
any individual who has not attained 65 years of age and who
is a patient in an institution for mental diseases (except in the
case of services provided under a State plan amendment de-
scribed in section 1915(1)).

For purposes of clause (vi) of the preceding sentence, a person shall
be considered essential to another individual if such person is the
spouse of and is living with such individual, the needs of such per-
son are taken into account in determining the amount of aid or as-
sistance furnished to such individual (under a State plan approved
under title I, X, XIV, or XVI), and such person is determined,
under such a State plan, to be essential to the well-being of such
individual. The payment described in the first sentence may in-
clude expenditures for medicare cost-sharing and for premiums
under part B of title XVIII for individuals who are eligible for med-
ical assistance under the plan and (A) are receiving aid or assist-
ance under any plan of the State approved under title I, X, XIV,
or XVI, or part A of title IV, or with respect to whom supplemental
security income benefits are being paid under title XVI, or (B) with
respect to whom there is being paid a State supplementary pay-
ment and are eligible for medical assistance equal in amount, dura-
tion, and scope to the medical assistance made available to individ-
uals described in section 1902(a)(10)(A), and, except in the case of
individuals 65 years of age or older and disabled individuals enti-
tled to health insurance benefits under title XVIII who are not en-
rolled under part B of title XVIII, other insurance premiums for
medical or any other type of remedial care or the cost thereof. No
service (including counseling) shall be excluded from the definition
of “medical assistance” solely because it is provided as a treatment
service for alcoholism or drug dependency. In the case of a woman
who is eligible for medical assistance on the basis of being preg-
nant (including through the end of the month in which the 60-day
period beginning on the last day of her pregnancy ends), who is a
patient in an institution for mental diseases for purposes of receiv-
ing treatment for a substance use disorder, and who was enrolled
for medical assistance under the State plan immediately before be-
coming a patient in an institution for mental diseases or who be-
comes eligible to enroll for such medical assistance while such a pa-
tient, the exclusion from the definition of “medical assistance” set
forth in the subdivision (B) following paragraph (30) of the first
sentence of this subsection shall not be construed as prohibiting
Federal financial participation for medical assistance for items or
services that are provided to the woman outside of the institution.
(b) Subject to subsections (y), (z), (aa), (ff), (hh), and (i) and
section 1933(d), the term “Federal medical assistance percentage”
for any State shall be 100 per centum less the State percentage;
and the State percentage shall be that percentage which bears the
same ratio to 45 per centum as the square of the per capita income
of such State bears to the square of the per capita income of the
continental United States (including Alaska) and Hawaii; except
that (1) the Federal medical assistance percentage shall in no case
be less than 50 per centum or more than 83 per centum, (2) the
Federal medical assistance percentage for Puerto Rico, the Virgin
Islands, Guam, the Northern Mariana Islands, and American
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[(b)] FMAP formula. Note
special rules for higher
FMAP for DC and territories
(including § 20301 of BBA
2018 for Puerto Rico and
the U.S. Virgin Islands),
certain services, and certain
populations. FMAP is
reduced for states without
an asset verification
program under § 1940(k).

§ 6008 of division F of P.L.
116-127 (as amended by §
3720 of division A of P.L.
116-136 , § 11 of division X
of P.L. 116-260, and § 5131
of division FF of P.L.
117-328) provided a 6.2
percentage point increase in
the FMAP for all states and
territories for the period of
the national COVID-19
public health emergency
period if they maintain
previous eligibility standards
and premium rates, do not
involuntarily terminate
enrolliment, and do not
impose cost-sharing on
COVID-19 testing and
treatment, but is phased out
during 2023 under the
amendments made by §
5131.

[(b)(6)] The 1 percentage
point increase in FMAP for
ACIP-recommended
vaccines for adults and their
administration is only
effective for expenditures
during FY 2024 & 2025.

[(b) end of third sentence]
increases FMAP to 100
percent from 04/01/21 to
03/31/23 for services
provided through Urban
Indian Healthcare
organizations and Native

Hawaiian health systems.
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Samoa shall be 55 percent, (3) for purposes of this title and title
XXI, the Federal medical assistance percentage for the District of
Columbia shall be 70 percent, (4) the Federal medical assistance
percentage shall be equal to the enhanced FMAP described in sec-
tion 2105(b) with respect to medical assistance provided to individ-
uals who are eligible for such assistance only on the basis of section
1902(&)(10)(A)(11)(XVIII) (5) in the case of a State that provides
medical assistance for services described in subsection (a)(13)(A),
and prohibits cost-sharing for such services, the Federal medical
assistance percentage, as determined under this subsection and
subsection (y) (without regard to paragraph (1)(C) of such sub-
section), shall be increased by 1 percentage point with respect to
medical assistance for such services and for items and services de-
scribed in subsection (a)(4)(D)26, and (6) during the first 8 fiscal
quarters beginning on or after the effective date of this clause, in
the case of a State which, as of the date of enactment of the Act
titled “An Act to provide for reconciliation pursuant to title II of S.
Con. Res. 14”7, provides medical assistance for vaccines described in
subsection (a)(13)(B) and their administration and prohibits cost-
sharing for such vaccines, the Federal medical assistance percent-
age, as determined under this subsection and subsection (y), shall
be increased by 1 percentage point with respect to medical assist-
ance for such vaccines and their administration. The Federal med-
ical assistance percentage for any State shall be determined and
promulgated in accordance with the provisions of section
1101(a)(8)(B). Notwithstanding the first sentence of this section,
the Federal medical assistance percentage shall be 100 per centum
with respect to amounts expended as medical assistance for serv-
ices which are received through an Indian Health Service facility
whether operated by the Indian Health Service or by an Indian
tribe or tribal organization (as defined in section 4 of the Indian
Health Care Improvement Act); for the 8 fiscal year quarters begin-
ning with the first fiscal year quarter beginning after the date of
the enactment of the American Rescue Plan Act of 2021, the Fed-
eral medical assistance percentage shall also be 100 per centum
with respect to amounts expended as medical assistance for serv-
ices which are received through an Urban Indian organization (as
defined in paragraph (29) of section 4 of the Indian Health Care
Improvement Act) that has a grant or contract with the Indian
Health Service under title V of such Act; and, for such 8 fiscal year
quarters, the Federal medical assistance percentage shall also be
100 per centum with respect to amounts expended as medical as-
sistance for services which are received through a Native Hawaiian
Health Center (as defined in section 12(4) of the Native Hawaiian
Health Care Improvement Act) or a qualified entity (as defined in
section 6(b) of such Act) that has a grant or contract with the Papa
Ola Lokahi under section 8 of such Act. Notwithstanding the first
sentence of this subsection, in the case of a State plan that meets
the condition described in subsection (u)(1), with respect to expend-
itures (other than expenditures under section 1923) described in
subsection (u)(2)(A) or subsection (u)(3) for the State for a fiscal
year, and that do not exceed the amount of the State’s available al-

26 The numbered items in the first sentence are referred to as “clauses”, not “paragraphs”.
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lotment under section 2104, the Federal medical assistance per-
centage is equal to the enhanced FMAP described in section
2105(b). Notwithstanding the first sentence of this subsection, the
Federal medical assistance percentage shall be 100 per centum
with respect to (and, notwithstanding any other provision of this
title, available for) medical assistance provided to uninsured indi-
viduals (as defined in section 1902(ss)) who are eligible for such as-
sistance only on the basis of section 1902(a)(10)(A)(ii)(XXIII) and
with respect to expenditures described in section 1903(a)(7) that a
State demonstrates to the satisfaction of the Secretary are attrib-
utable to administrative costs related to providing for such medical
assistance to such individuals under the State plan.

(¢c) For definition of the term “nursing facility”, see section
1919(a).

(d) The term “intermediate care facility for the mentally re-
tarded” means an institution (or distinct part thereof) for the men-
tally retarded or persons with related conditions if—

(1) the primary purpose of such institution (or distinct part
thereof) is to provide health or rehabilitative services for men-
tally retarded individuals and the institution meets such
standards as may be prescribed by the Secretary;

(2) the mentally retarded individual with respect to whom
a request for payment is made under a plan approved under
this title is receiving active treatment under such a program;
an

(3) in the case of a public institution, the State or political
subdivision responsible for the operation of such institution
has agreed that the non-Federal expenditures in any calendar
quarter prior to January 1, 1975, with respect to services fur-
nished to patients in such institution (or distinct part thereof)
in the State will not, because of payments made under this
title, be reduced below the average amount expended for such
services in such institution in the four quarters immediately
preceding the quarter in which the State in which such institu-
tion is located elected to make such services available under its
plan approved under this title.

(e) In the case of any State the State plan of which (as ap-
proved under this title)—

(1) does not provide for the payment of services (other than
services covered under section 1902(a)(12)) provided by an op-
tometrist; but

(2) at a prior period did provide for the payment of services
referred to in paragraph (1);

the term “physicians’ services” (as used in subsection (a)(5)) shall
include services of the type which an optometrist is legally author-
ized to perform where the State plan specifically provides that the
term “physicians’ services”, as employed in such plan, includes
services of the type which an optometrist is legally authorized to
perform, and shall be reimbursed whether furnished by a physician
or an optometrist.

(f) For purposes of this title, the term “nursing facility serv-
ices” means services which are or were required to be given an in-
dividual who needs or needed on a daily basis nursing care (pro-
vided directly by or requiring the supervision of nursing personnel)

As Amended Through P.L. 117-328, Enacted December 29, 2022
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or other rehabilitation services which as a practical matter can
only be provided in a nursing facility on an inpatient basis.

(g) If the State plan includes provision of chiropractors’ serv-
ices, such services include only—

(1) services provided by a chiropractor (A) who is licensed
as such by the State and (B) who meets uniform minimum
standards promulgated by the Secretary under section
1861(r)(5); and

(2) services which consist of treatment by means of manual
manipulation of the spine which the chiropractor is legally au-
thorized to perform by the State.

(h)(1) For purposes of paragraph (16) of subsection (a), the
term “inpatient psychiatric hospital services for individuals under
age 21” includes only—

(A) inpatient services which are provided in an institution
(or distinct part thereof) which is a psychiatric hospital as de-
fined in section 1861(f) or in another inpatient setting that the
Secretary has specified in regulations;

(B) inpatient services which, in the case of any individual
(i) involve active treatment which meets such standards as
may be prescribed in regulations by the Secretary, and (i) a
team, consisting of physicians and other personnel qualified to
make determinations with respect to mental health conditions
and the treatment thereof, has determined are necessary on an
inpatient basis and can reasonably be expected to improve the
condition, by reason of which such services are necessary, to
the extent that eventually such services will no longer be nec-
essary; and

(C) inpatient services which, in the case of any individual,
are provided prior to (i) the date such individual attains age
21, or (ii) in the case of an individual who was receiving such
services in the period immediately preceding the date on which
he attained age 21, (I) the date such individual no longer re-
quires such services, or (II) if earlier, the date such individual
attains age 22;

(2) Such term does not include services provided during any
calendar quarter under the State plan of any State if the total
amount of the funds expended, during such quarter, by the State
(and the political subdivisions thereof) from non-Federal funds for
inpatient services included under paragraph (1), and for active psy-
chiatric care and treatment provided on an outpatient basis for eli-
gible mentally ill children, is less than the average quarterly
amount of the funds expended, during the 4-quarter period ending
December 31, 1971, by the State (and the political subdivisions
thereof) from non-Federal funds for such services.

(1) The term “institution for mental diseases” means a hospital,
nursing facility, or other institution of more than 16 beds, that is
primarily engaged in providing diagnosis, treatment, or care of per-
sons with mental diseases, including medical attention, nursing
care, and related services.

j) The term “State supplementary payment” means any cash
payment made by a State on a regular basis to an individual who
is receiving supplemental security income benefits under title XVI
or who would but for his income be eligible to receive such benefits,

As Amended Through P.L. 117-328, Enacted December 29, 2022
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as assistance based on need in supplementation of such benefits (as
determined by the Commissioner of Social Security), but only to the
extent that such payments are made with respect to an individual
with respect to whom supplemental security income benefits are
payable under title XVI, or would but for his income be payable
under that title.

(k) Increased supplemental security income benefits payable
pursuant to section 211 of Public Law 93-66 shall not be considered
supplemental security income benefits payable under title XVI.

(I)(1) The terms “rural health clinic services” and “rural health
[(1)] Definitions relating clinic” have the meanings given such terms in section 1861(aa), ex-
to RHCs and FQHCs. cept that (A) clause (i1) of section 1861(aa)(2) shall not apply to

such terms, and (B) the physician arrangement required under sec-
tion 1861(aa)(2)(B) shall only apply with respect to rural health
clinic services and, with respect to other ambulatory care services,
the physician arrangement required shall be only such as may be
required under the State plan for those services.

(2)(A) The term “Federally-qualified health center services”
means services of the type described in subparagraphs (A) through
(C) of section 1861(aa)(1) when furnished to an individual as an pa-
tient of a Federally-qualified health center and, for this purpose,
any reference to a rural health clinic or a physician described in
section 1861(aa)(2)(B) is deemed a reference to a Federally-quali-
fied health center or a physician at the center, respectively.

(B) The term “Federally-qualified health center” means an en-
tity which—

(i) is receiving a grant under section 330 of the Public
Health Service Act,

(i1)(I) is receiving funding from such a grant under a con-
tract with the recipient of such a grant, and

(IT) meets the requirements to receive a grant under sec-
tion 330 of such Act,

(iii) based on the recommendation of the Health Resources
and Services Administration within the Public Health Service,
is determined by the Secretary to meet the requirements for
receiving such a grant, including requirements of the Secretary
that an entity may not be owned, controlled, or operated by an-
other entity, or

(iv) was treated by the Secretary, for purposes of part B
of title XVIII, as a comprehensive Federally funded health cen-
ter as of January 1, 1990;

and includes an outpatient health program or facility operated by
a tribe or tribal organization under the Indian Self-Determination
Act (Public Law 93-638) or by an urban Indian organization receiv-
ing funds under title V of the Indian Health Care Improvement Act
for the provision of primary health services. In applying clause (ii),
the Secretary may waive any requirement referred to in such
clause for up to 2 years for good cause shown.

(3)(A) The term “freestanding birth center services” means
services furnished to an individual at a freestanding birth center
(as defined in subparagraph (B)) at such center.

(B) The term “freestanding birth center” means a health facil-

(i) that is not a hospital;
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(ii) where childbirth is planned to occur away from the
pregnant woman’s residence;

(iii) that is licensed or otherwise approved by the State to
provide prenatal labor and delivery or postpartum care and
other ambulatory services that are included in the plan; and

(iv) that complies with such other requirements relating to
the health and safety of individuals furnished services by the
facility as the State shall establish.

(C) A State shall provide separate payments to providers ad-
ministering prenatal labor and delivery or postpartum care in a
freestanding birth center (as defined in subparagraph (B)), such as
nurse midwives and other providers of services such as birth at-
tendants recognized under State law, as determined appropriate by
the Secretary. For purposes of the preceding sentence, the term
“birth attendant” means an individual who is recognized or reg-
istered by the State involved to provide health care at childbirth
and who provides such care within the scope of practice under
which the individual is legally authorized to perform such care
under State law (or the State regulatory mechanism provided by
State law), regardless of whether the individual is under the super-
vision of, or associated with, a physician or other health care pro-
vider. Nothing in this subparagraph shall be construed as changing
State law requirements applicable to a birth attendant.

(m)(1) Subject to paragraph (2), the term “qualified family
member” means an individual (other than a qualified pregnant
woman or child, as defined in subsection (n)) who is a member of
a family that would be receiving aid under the State plan under
part A of title IV pursuant to section 407 if the State had not exer-
cised the option under section 407(b)(2)(B)(i).

(2) No individual shall be a qualified family member for any
period after September 30, 1998.

(n) The term “qualified pregnant woman or child” means—

[(n)] Mandatory eligibility for (1) a pregnant woman who—

pregnant women and children (A) would be eligible for aid to families with dependent

based on AFDC eligibility. children under part A of title IV (or would be eligible for
such aid if coverage under the State plan under part A of

title IV included aid to families with dependent children of
unemployed parents pursuant to section 407) if her child
had been born and was living with her in the month such
aid would be paid, and such pregnancy has been medically
verified;

(B) is a member of a family which would be eligible for
aid under the State plan under part A of title IV pursuant
to section 407 if the plan required the payment of aid pur-
suant to such section; or

(C) otherwise meets the income and resources require-
ments of a State plan under part A of title IV; and
(2) a child who has not attained the age of 19, who was

born after September 30, 1983 (or such earlier date as the
State may designate), and who meets the income and resources
requirements of the State plan under part A of title IV.
(0)(1)(A) Subject to subparagraphs (B) and (C), the term “hos-
pice care” means the care described in section 1861(dd)(1) fur-
nished by a hospice program (as defined in section 1861(dd)(2)) to
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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a terminally ill individual who has voluntarily elected (in accord-
ance with paragraph (2)) to have payment made for hospice care
instead of having payment made for certain benefits described in
section 1812(d)(2)(A) and for which payment may otherwise be
made under title XVIII and intermediate care facility services
under the plan. For purposes of such election, hospice care may be
provided to an individual while such individual is a resident of a
skilled nursing facility or intermediate care facility, but the only
payment made under the State plan shall be for the hospice care.

(B) For purposes of this title, with respect to the definition of
hospice program under section 1861(dd)(2), the Secretary may
allow an agency or organization to make the assurance under sub-
paragraph (A)(ii) of such section without taking into account any
individual who is afflicted with acquired immune deficiency syn-
drome (AIDS).

(C) A voluntary election to have payment made for hospice care
for a child (as defined by the State) shall not constitute a waiver
of any rights of the child to be provided with, or to have payment
made under this title for, services that are related to the treatment
of the child’s condition for which a diagnosis of terminal illness has
been made.

(2) An individual’s voluntary election under this subsection —

(A) shall be made in accordance with procedures that are
established by the State and that are consistent with the pro-
cedures established under section 1812(d)(2);

(B) shall be for such a period or periods (which need not
be the same periods described in section 1812(d)(1)) as the
State may establish; and

(C) may be revoked at any time without a showing of
cause and may be modified so as to change the hospice pro-
gram with respect to which a previous election was made.

(3) In the case of an individual—

(A) who is residing in a nursing facility or intermediate
care facility for the mentally retarded and is receiving medical
assistance for services in such facility under the plan,

(B) who is entitled to benefits under part A of title XVIII
and has elected, under section 1812(d), to receive hospice care
under such part, and

(C) with respect to whom the hospice program under such
title and the nursing facility or intermediate care facility for
the mentally retarded have entered into a written agreement
under which the program takes full responsibility for the pro-
fessional management of the individual’s hospice care and the
facility agrees to provide room and board to the individual,

instead of any payment otherwise made under the plan with re-
spect to the facility’s services, the State shall provide for payment
to the hospice program of an amount equal to the additional
amount determined in section 1902(a)(13)(B) and, if the individual
is an individual described in section 1902(a)(10)(A), shall provide
for payment of any coinsurance amounts imposed under section
1813(a)(4).

(p)(1) The term “qualified medicare beneficiary” means an indi-
vidual—

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(A) who is entitled to hospital insurance benefits under
part A of title XVIII (including an individual entitled to such
benefits pursuant to an enrollment under section 1818, but not
including an individual entitled to such benefits only pursuant
to an enrollment under section 1818A) or who is enrolled under
part B for the purpose of coverage of immunosuppressive drugs
under section 1836(b),

(B) whose income (as determined under section 1612 for
purposes of the supplemental security income program, except
as provided in paragraph (2)(D)) does not exceed an income
level established by the State consistent with paragraph (2),
and

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an indi-
vidual may have and obtain benefits under that program or, ef-
fective beginning with January 1, 2010, whose resources (as so
determined) do not exceed the maximum resource level applied
for the year under subparagraph (D) of section 1860D—-14(a)(3)
(determined without regard to the life insurance policy exclu-
sion provided under subparagraph (G) of such section) applica-
ble to an individual or to the individual and the individual’s
spouse (as the case may be).

(2)(A) The income level established under paragraph (1)(B)
shall be at least the percent provided under subparagraph (B) (but
not more than 100 percent) of the official poverty line (as defined
by the Office of Management and Budget, and revised annually in
accordance with section 673(2) of the Omnibus Budget Reconcili-
ation Act of 1981) applicable to a family of the size involved.

(B) Except as provided in subparagraph (C), the percent pro-
vided under this clause, with respect to eligibility for medical as-
sistance on or after—

(i) January 1, 1989, is 85 percent,

(ii) January 1, 1990, is 90 percent, and

(iii) January 1, 1991, is 100 percent.

(C) In the case of a State which has elected treatment under
section 1902(f) and which, as of January 1, 1987, used an income
standard for individuals age 65 or older which was more restrictive
than the income standard established under the supplemental se-
curity income program under title XVI, the percent provided under
subparagraph (B), with respect to eligibility for medical assistance
on or after—

(i) January 1, 1989, is 80 percent,

(ii) January 1, 1990, is 85 percent,

(iii) January 1, 1991, is 95 percent, and

(iv) January 1, 1992, is 100 percent.

(D)(i) In determining under this subsection the income of an
individual who is entitled to monthly insurance benefits under title
II for a transition month (as defined in clause (ii)) in a year, such
income shall not include any amounts attributable to an increase
in the level of monthly insurance benefits payable under such title
which have occurred pursuant to section 215(1) for benefits payable
for months beginning with December of the previous year.
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(ii) For purposes of clause (i), the term “transition month”
means each month in a year through the month following the
month in which the annual revision of the official poverty line, re-
ferred to in subparagraph (A), is published.

(3) The term “medicare cost-sharing” means (subject to section

)(3)] Medicare cost 1902(n)(2)) the following costs incurred with respect to a qualified
g defined

medicare beneficiary, without regard to whether the costs incurred
were for items and services for which medical assistance is other-
wise available under the plan:

(A)(i) premiums under section 1818 or 1818A, and

(ii) premiums under section 1839,

(B) Coinsurance under title XVIII (including coinsurance
described in section 1813).

(C) Deductibles established under title XVIII (including
those described in section 1813 and section 1833(b)).

(D) The difference between the amount that is paid under
section 1833(a) and the amount that would be paid under such
section if any reference to “80 percent” therein were deemed a
reference to “100 percent”.

Such term also may include, at the option of a State, premiums for
enrollment of a qualified medicare beneficiary with an eligible or-
ganization under section 1876.

(4) Notwithstanding any other provision of this title, in the
case of a State (other than the 50 States and the District of Colum-
bia)—

(A) the requirement stated in section 1902(a)(10)(E) shall
be optional, and

(B) for purposes of paragraph (2), the State may substitute
for the percent provided under subparagraph (B) of such para-
graph or 1902(a)(10)(E)(iii) any percent.

In the case of any State which is providing medical assistance to
its residents under a waiver granted under section 1115, the Sec-
retary shall require the State to meet the requirement of section
1902(a)(10)(E) in the same manner as the State would be required
to meet such requirement if the State had in effect a plan approved
under this title.

(5)(A) The Secretary shall develop and distribute to States a
simplified application form for use by individuals (including both
qualified medicare beneficiaries and specified low-income medicare
beneficiaries) in applying for medical assistance for medicare cost-
sharing under this title in the States which elect to use such form.
Such form shall be easily readable by applicants and uniform na-
tionally. The Secretary shall provide for the translation of such ap-
plication form into at least the 10 languages (other than English)
that are most often used by individuals applying for hospital insur-
ance benefits under section 226 or 226A and shall make the trans-
lated forms available to the States and to the Commissioner of So-
cial Security. 27

(B) In developing such form, the Secretary shall consult with
beneficiary groups and the States.

27The last sentence of paragraph (5)A), as added by section 118(a) of Public Law 110-275,
takes effect on January 1, 2010,
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(6) For provisions relating to outreach efforts to increase
awareness of the availability of medicare cost-sharing, see section
1144

(q) The term “qualified severely impaired individual” means an

individual under age 65—

(1) who for the month preceding the first month to which
this subsection applies to such individual—

(A) received (i) a payment of supplemental security in-
come benefits under section 1611(b) on the basis of blind-
ness or disability, (ii) a supplementary payment under sec-
tion 1616 of this Act or under section 212 of Public Law
93-66 on such basis, (iii) a payment of monthly benefits
under section 1619(a), or (iv) a supplementary payment
under section 1616(c)(3), and

(B) was eligible for medical assistance under the State
plan approved under this title; and
(2) with respect to whom the Commissioner of Social Secu-

rity determines that—

(A) the individual continues to be blind or continues to
have the disabling physical or mental impairment on the
basis of which he was found to be under a disability and,
except for his earnings, continues to meet all non-dis-
ability-related requirements for eligibility for benefits
under title XVI.

(B) the income of such individual would not, except for
his earnings, be equal to or in excess of the amount which
would cause him to be ineligible for payments under sec-
tion 1611(b) (if he were otherwise eligible for such pay-
ments),

(C) the lack of eligibility for benefits under this title
would seriously inhibit his ability to continue or obtain
employment, and

(D) the individual’s earnings are not sufficient to allow
him to provide for himself a reasonable equivalent of the
benefits under title XVI (including any federally adminis-
tered State supplementary payments), this title, and pub-
licly funded attendant care services (including personal
care assistance) that would be available to him in the ab-
sence of such earnings.

In the case of an individual who is eligible for medical assist-
ance pursuant to section 1619(b) in June, 1987, the individual
shall be a qualified severely impaired individual for so long as
such individual meets the requirements of paragraph (2).
(r) The term “early and periodic screening, diagnostic, and
treatment services” means the following items and services:
(1) Screening services—

(A) which are provided—

(i) at intervals which meet reasonable standards
of medical and dental practice, as determined by the
State after consultation with recognized medical and
dental organizations involved in child health care and,
with respect to immunizations under subparagraph
(B)(iii), in accordance with the schedule referred to in

[(r)] Defines EPSDT,
including that states
determine the intervals for
providing services as
described.

section 1928(c)(2)(B)(i) for pediatric vaccines, and

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



Text Box
[(p)(3)] Medicare cost sharing defined.

Text Box
[(r)] Defines EPSDT, including that states determine the intervals for providing services as described. 


G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

165 TITLE XIX OF THE SOCIAL SECURITY ACT Sec. 1905

(ii) at such other intervals, indicated as medically
necessary, to determine the existence of certain phys-
ical or mental illnesses or conditions; and
(B) which shall at a minimum include—

(i) a comprehensive health and developmental his-
tory (including assessment of both physical and men-
tal health development),

(ii) a comprehensive unclothed physical exam,

(iii) appropriate immunizations (according to the
schedule referred to in section 1928(¢c)(2)(B)(i) for pedi-
atric vaccines) according to age and health history,

(iv) laboratory tests (including lead blood level as-
sessment appropriate for age and risk factors), and

()v) health education (including anticipatory guid-
ance).

(2) Vision services—
(A) which are provided—

(i) at intervals which meet reasonable standards
of medical practice, as determined by the State after
consultation with recognized medical organizations in-
volved in child health care, and

(ii) at such other intervals, indicated as medically
necessary, to determine the existence of a suspected
illness or condition; and
(B) which shall at a minimum include diagnosis and

treatment for defects in vision, including eyeglasses.
(3) Dental services—
(A) which are provided—
(i) at intervals which meet reasonable standards
of dental practice, as determined by the State after
consultation with recognized dental organizations in-
volved in child health care, and
(ii) at such other intervals, indicated as medically
necessary, to determine the existence of a suspected
illness or condition; and
(B) which shall at a minimum include relief of pain
and infections, restoration of teeth, and maintenance of
dental health.
(4) Hearing services—

(A) which are provided—

(i) at intervals which meet reasonable standards
of medical practice, as determined by the State after
consultation with recognized medical organizations in-
volved in child health care, and

(ii) at such other intervals, indicated as medically
necessary, to determine the existence of a suspected
illness or condition; and

Di 1 (B) which shall at a minimum include diagnosis and
52;?2 enlta Sgs,?;::;ge treatment for defects in hearing, including hearing aids.
(5) Such other necessary health care, diagnostic services,

to be provided even if treatment, and other measures described in section 1905(a) to
they are not covered in correct or ameliorate defects and physical and mental illnesses
the state plan. and conditions discovered by the screening services, whether or

not such services are covered under the State plan.
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Nothing in this title shall be construed as limiting providers of
early and periodic screening, diagnostic, and treatment services to
providers who are qualified to provide all of the items and services
described in the previous sentence or as preventing a provider that
is qualified under the plan to furnish one or more (but not all) of
such items or services from being qualified to provide such items
and services as part of early and periodic screening, diagnostic, and
treatment services. The Secretary shall, not later than July 1,
1990, and every 12 months thereafter, develop and set annual par-
ticipation goals for each State for participation of individuals who
are covered under the State plan under this title in early and peri-
odic screening, diagnostic, and treatment services.

(s) The term “qualified disabled and working individual” means
an individual—

(1) who is entitled to enroll for hospital insurance benefits
under part A of title XVIII under section 1818A (as added by
6012 of the Omnibus Budget Reconciliation Act of 1989);

(2) whose income (as determined under section 1612 for
purposes of the supplemental security income program) does
not exceed 200 percent of the official poverty line (as defined
by the Office of Management and Budget and revised annually
in accordance with section 673(2) of the Omnibus Budget Rec-
onciliéation Act of 1981) applicable to a family of the size in-
volved;

(3) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an indi-
vidual or a couple (in the case of an individual with a spouse)
may have and obtain benefits for supplemental security income
benefits under title XVI; and

(4) who is not otherwise eligible for medical assistance
under this title.

(t)(1) The term “primary care case management services”
means case-management related services (including locating, co-
ordinating, and monitoring of health care services) provided by a
primary care case manager under a primary care case management
contract.

(2) The term “primary care case manager” means any of the
following that provides services of the type described in paragraph
(1) under a contract referred to in such paragraph:

A) A physician, a physician group practice, or an entity
employing or having other arrangements with physicians to
provide such services.

(B) At State option—

(1) a nurse practitioner (as described in section

1905(a)(21));

(ii) a certified nurse-midwife (as defined in section
1861(gg)); or

(ii1) a physician assistant (as defined in section
1861(aa)(5)).

(3) The term “primary care case management contract” means
a contract between a primary care case manager and a State under
which the manager undertakes to locate, coordinate, and monitor
covered primary care (and such other covered services as may be
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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specified under the contract) to all individuals enrolled with the
manager, and which—

(A) provides for reasonable and adequate hours of oper-
ation, including 24-hour availability of information, referral,
and treatment with respect to medical emergencies;

(B) restricts enrollment to individuals residing sufficiently
near a service delivery site of the manager to be able to reach
that site within a reasonable time using available and afford-
able modes of transportation;

(C) provides for arrangements with, or referrals to, suffi-
cient numbers of physicians and other appropriate health care
professionals to ensure that services under the contract can be
furnished to enrollees promptly and without compromise to
quality of care;

(D) prohibits discrimination on the basis of health status
or requirements for health care services in enrollment,
disenrollment, or reenrollment of individuals eligible for med-
ical assistance under this title;

(E) provides for a right for an enrollee to terminate enroll-
ment in accordance with section 1932(a)(4); and

(F) complies with the other applicable provisions of section

2.

(4) For purposes of this subsection, the term “primary care” in-
cludes all health care services customarily provided in accordance
with State licensure and certification laws and regulations, and all
laboratory services customarily provided by or through, a general
practitioner, family medicine physician, internal medicine physi-
cian, obstetrician/gynecologist, or pediatrician.

(u)(1) The conditions described in this paragraph for a State
plan are as follows:

(A) The State is complying with the requirement of section
2105(d)(1).

(B) The plan provides for such reporting of information
about expenditures and payments attributable to the operation
of this subsection as the Secretary deems necessary in order to
carry out the fourth sentence of subsection (b).

(2)(A) For purposes of subsection (b), the expenditures de-
scribed in this subparagraph are expenditures for medical assist-
ance for optional targeted low-income children described in sub-
paragraph (B).

(B) For purposes of this paragraph, the term “optional targeted
low-income child” means a targeted low-income child as defined in
section 2110(b)(1) (determined without regard to that portion of
subparagraph (C) of such section concerning eligibility for medical
assistance under this title) who would not qualify for medical as-
sistance under the State plan under this title as in effect on March
31, 1997 (but taking into account the expansion of age of eligibility
effected through the operation of section 1902(1)(1)(D)). Such term
excludes any child eligible for medical assistance only by reason of
section 1902(a)(10)(A)Gi)(XIX).

(3) For purposes of subsection (b), the expenditures described
in this paragraph are expenditures for medical assistance for chil-
dren who are born before October 1, 1983, and who would be de-
scribed in section 1902(1)(1)(D) if they had been born on or after
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such date, and who are not eligible for such assistance under the
State plan under this title based on such State plan as in effect as
of March 31, 1997.

(4) The limitations on payment under subsections (f) and (g) of
section 1108 shall not apply to Federal payments made under sec-
tion (11)9)03(3)(1) based on an enhanced FMAP described in section
2105(b).

(v)(1) The term “employed individual with a medically im-
proved disability” means an individual who—

(A) is at least 16, but less than 65, years of age;

(B) is employed (as defined in paragraph (2));

(C) ceases to be eligible for medical assistance under sec-
tion 1902(a)(10)(A)(1i)(XV) because the individual, by reason of
medical improvement, is determined at the time of a regularly
scheduled continuing disability review to no longer be eligible
for benefits under section 223(d) or 1614(a)(3); and

(D) continues to have a severe medically determinable im-
pairment, as determined under regulations of the Secretary.

(2) For purposes of paragraph (1), an individual is considered
to be “employed” if the individual—

(A) 1s earning at least the applicable minimum wage re-
quirement under section 6 of the Fair Labor Standards Act (29
U.S.C. 206) and working at least 40 hours per month; or

(B) is engaged in a work effort that meets substantial and
reasonable threshold criteria for hours of work, wages, or other
measures, as defined by the State and approved by the Sec-
retary.’

(w)(1) For purposes of this title, the term “independent foster
care adolescent” means an individual—

(A) who is under 21 years of age;

(B) who, on the individual’s 18th birthday, was in foster
care under the responsibility of a State; and

(C) whose assets, resources, and income do not exceed such
levells1 ((if) any) as the State may establish consistent with para-

aph (2).

(2) The levels established by a State under paragraph (1)(C)
may not be less than the corresponding levels applied by the State
under section 1931(b).

(3) A State may limit the eligibility of independent foster care
adolescents under section 1902(a)(10)(A)(ii)(XVII) to those individ-
uals with respect to whom foster care maintenance payments or
independent living services were furnished under a program fund-
ed under part E of title IV before the date the individuals attained
18 years of age.

(x) For purposes of subsection (a)(27), the strategies, treat-
ment, and services described in that subsection include the fol-
lowing:

(1) Chronic blood transfusion (with deferoxamine chela-
tion) to prevent stroke in individuals with Sickle Cell Disease
who have been identified as being at high risk for stroke.

(2) Genetic counseling and testing for individuals with
Sickle Cell Disease or the sickle cell trait to allow health care
professionals to treat such individuals and to prevent symp-
toms of Sickle Cell Disease.
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(3) Other treatment and services to prevent individuals
who have Sickle Cell Disease and who have had a stroke from
having another stroke.

(y) INCREASED FMAP FOR MEDICAL ASSISTANCE FOR NEWLY
[(y)(1)] Increased FMAP ELIGIBLE MANDATORY INDIVIDUALS.—
for "newly eligible". (1) AMOUNT OF INCREASE.—Notwithstanding subsection

(b), the Federal medical assistance percentage for a State that
is one of the 50 States or the District of Columbia, with respect
to amounts expended by such State for medical assistance for
newly eligible individuals described in subclause (VIII) of sec-
tion 1902(a)(10)(A)(i), shall be equal to—

(A) 100 percent for calendar quarters in 2014, 2015,
and 2016;

(B) 95 percent for calendar quarters in 2017;

(C) 94 percent for calendar quarters in 2018;

(D) 93 percent for calendar quarters in 2019; and

(E) 90 percent for calendar quarters in 2020 and each
year thereafter.

(2) DEFINITIONS.—In this subsection:

(A) NEWLY ELIGIBLE.—The term “newly eligible”
means, with respect to an individual described in sub-
clause (VIII) of section 1902(a)(10)(A)(i), an individual who
is not under 19 years of age (or such higher age as the
State may have elected) and who, as of December 1, 2009,
is not eligible under the State plan or under a waiver of
the plan for full benefits or for benchmark coverage de-
scribed in subparagraph (A), (B), or (C) of section
1937(b)(1) or benchmark equivalent coverage described in
section 1937(b)(2) that has an aggregate actuarial value
that is at least actuarially equivalent to benchmark cov-
erage described in subparagraph (A), (B), or (C) of section
1937(b)(1), or is eligible but not enrolled (or is on a waiting
list) for such benefits or coverage through a waiver under
}hﬁ plan that has a capped or limited enrollment that is
ull.

(B) FuLL BENEFITS.—The term “full benefits” means,
with respect to an individual, medical assistance for all
services covered under the State plan under this title that
is not less in amount, duration, or scope, or is determined
by the Secretary to be substantially equivalent, to the
medical assistance available for an individual described in
section 1902(a)(10)(A)({).

(z) EQUITABLE SUPPORT FOR CERTAIN STATES.—

(1)(A) During the period that begins on January 1, 2014,
and ends on December 31, 2015, notwithstanding subsection
(b), the Federal medical assistance percentage otherwise deter-
mined under subsection (b) with respect to a fiscal year occur-
ring during that period shall be increased by 2.2 percentage
points for any State described in subparagraph (B) for amounts
expended for medical assistance for individuals who are not
newly eligible (as defined in subsection (y)(2)) individuals de-
scribed in subclause (VIII) of section 1902(a)(10)(A)({).

(B) For purposes of subparagraph (A), a State described in
this subparagraph is a State that—
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(i) is an expansion State described in paragraph (3);

(ii) the Secretary determines will not receive any pay-
ments under this title on the basis of an increased Federal
medical assistance percentage under subsection (y) for ex-
penditures for medical assistance for newly eligible indi-
viduals (as so defined); and

(iii) has not been approved by the Secretary to divert
a portion of the DSH allotment for a State to the costs of
providing medical assistance or other health benefits cov-
erage under a waiver that is in effect on July 2009.

[(z)(2)] "Expansion state (2)(A) For calendar quarters in 2014 and each year there-
FMAP" for non-pregnant after, the Federal medical assistance percentage otherwise de-

hildl dults wh ’ termined under subsection (b) for an expansion State described
childiess adults who are in paragraph (3) with respect to medical assistance for individ-

enrolled in the new adult uals described in section 1902(a)(10)(A)(i)(VIII) who are non-
group in states that had pregnant childless adults with respect to whom the State may
already expanded eligibility require enrollment in benchmark coverage under section 1937

to parents and non-pregnant shall be equal to the percent specified in subparagraph (B){)

hildl dults at least for such year.
tChrloueﬁsﬁ)Ol:/ SF:LeaaSSOf (B)i) The percent specified in this subparagraph for a
03 /2321 0 ° State for a year is equal to the Federal medical assistance per-
. centage (as defined in the first sentence of subsection (b)) for

the State increased by a number of percentage points equal to

the transition percentage (specified in clause (i1) for the year)

of the number of percentage points by which—
(I) such Federal medical assistance percentage for the

State, is less than

(II) the percent specified in subsection (y)(1) for the
year.

(ii) The transition percentage specified in this clause for—

(I) 2014 is 50 percent;

(IT) 2015 is 60 percent;

(III) 2016 is 70 percent;

(IV) 2017 is 80 percent;

(V) 2018 is 90 percent; and

(VI) 2019 and each subsequent year is 100 percent.

(3) A State is an expansion State if, on the date of the en-
actment of the Patient Protection and Affordable Care Act, the
State offers health benefits coverage statewide to parents and
nonpregnant, childless adults whose income is at least 100 per-
cent of the poverty line, that includes inpatient hospital serv-
ices, is not dependent on access to employer coverage, employer
contribution, or employment and is not limited to premium as-
sistance, hospital-only benefits, a high deductible health plan,
or alternative benefits under a demonstration program author-
ized under section 1938. A State that offers health benefits cov-
erage to only parents or only nonpregnant childless adults de-
scribed in the preceding sentence shall not be considered to be
an expansion State.

(aa)(1) Notwithstanding subsection (b), beginning January 1,
2011, the Federal medical assistance percentage for a fiscal year
for a disaster-recovery FMAP adjustment State shall be equal to
the following:
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(A) In the case of the first fiscal year (or part of a fiscal
year) for which this subsection applies to the State, the State’s
regular FMAP shall be increased by 50 percent of the number
of percentage points by which the State’s regular FMAP for
such fiscal year is less than the Federal medical assistance
percentage determined for the State for the preceding fiscal
year after the application of only subsection (a) of section 5001
of Public Law 111-5 (if applicable to the preceding fiscal year)
and without regard to this subsection, subsections (y) and (z),
and subsections (b) and (c) of section 5001 of Public Law 111—
5.

(B) In the case of the second or any succeeding fiscal year
for which this subsection applies to the State, the State’s reg-
ular FMAP for such fiscal year shall be increased by 25 per-
cent (or 50 percent in the case of fiscal year 2013) of the num-
ber of percentage points by which the State’s regular FMAP for
such fiscal year is less than the Federal medical assistance
percentage received by the State during the preceding fiscal
year.

(2) In this subsection, the term “disaster-recovery FMAP ad-
justment State” means a State that is one of the 50 States or the
District of Columbia, for which, at any time during the preceding
7 fiscal years, the President has declared a major disaster under
section 401 of the Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act and determined as a result of such disaster
that every county or parish in the State warrant individual and
public assistance or public assistance from the Federal Government
under such Act and for which—

(A) in the case of the first fiscal year (or part of a fiscal
year) for which this subsection applies to the State, the State’s
regular FMAP for the fiscal year is less than the Federal med-
ical assistance percentage determined for the State for the pre-
ceding fiscal year after the application of only subsection (a) of
section 5001 of Public Law 111-5 (if applicable to the pre-
ceding fiscal year) and without regard to this subsection, sub-
sections (y) and (z)28, and subsections (b) and (c) of section
5001 of Public Law 111-5, by at least 3 percentage points; and

(B) in the case of the second or any succeeding fiscal year
for which this subsection applies to the State, the State’s reg-
ular FMAP for the fiscal year is less than the Federal medical
assistance percentage determined for the State for the pre-
ceding fiscal year under this subsection by at least 3 percent-
age points.

(3) In this subsection, the term “regular FMAP” means, for
each fiscal year for which this subsection applies to a State, the
Federal medical assistance percentage that would otherwise apply
to the State for the fiscal year, as determined under subsection (b)
and without regard to this subsection, subsections (y) and (z), and
section 10202 of the Patient Protection and Affordable Care Act.

28 Section 3204(a)(2)(A)(ii) of Public Law 112-96 provides for an amendment to strike “sub-
section (y)” and inserts “subsections (y) and (z)” in subparagraph (A) of section 1905(aa)(2). The
amendment was carried out to the second reference to “subsection (y)” to reflect the probable
intent of Congress. The first occurrence of such phrase was struck as part of the striken phrase
made by clause (i) of section 3204(a)(2)(A) of such Public Law.
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(4) The Federal medical assistance percentage determined for
a disaster-recovery FMAP adjustment State under paragraph (1)
shall apply for purposes of this title (other than with respect to dis-
proportionate share hospital payments described in section 1923
and payments under this title that are based on the enhanced
FMAP described in 2105(b)) and shall not apply with respect to
payments under title IV (other than under part E of title IV) or
payments under title XXI.

(bb)(1) For purposes of this title, the term “counseling and
pharmacotherapy for cessation of tobacco use by pregnant women”
means diagnostic, therapy, and counseling services and
pharmacotherapy (including the coverage of prescription and non-
prescription tobacco cessation agents approved by the Food and
Drug Administration) for cessation of tobacco use by pregnant
women who use tobacco products or who are being treated for to-
bacco use that is furnished—

(A) by or under the supervision of a physician; or
(B) by any other health care professional who—

(1) is legally authorized to furnish such services under
State law (or the State regulatory mechanism provided by
St?ite law) of the State in which the services are furnished;
an

(ii) is authorized to receive payment for other services
under this title or is designated by the Secretary for this
purpose.

(2) Subject to paragraph (3), such term is limited to—

(A) services recommended with respect to pregnant women

in “Treating Tobacco Use and Dependence: 2008 Update: A

Clinical Practice Guideline”, published by the Public Health

Service in May 2008, or any subsequent modification of such

Guideline; and

(B) such other services that the Secretary recognizes to be
effective for cessation of tobacco use by pregnant women.

(3) Such term shall not include coverage for drugs or
biologicals that are not otherwise covered under this title.

(cc) REQUIREMENT FOR CERTAIN STATES.—Notwithstanding
subsections (y), (z), and (aa), in the case of a State that requires
political subdivisions within the State to contribute toward the
non-Federal share of expenditures required under the State plan
under section 1902(a)(2), the State shall not be eligible for an in-
crease in its Federal medical assistance percentage under such sub-
sections if it requires that political subdivisions pay a greater per-
centage of the non-Federal share of such expenditures, or a greater
percentage of the non-Federal share of payments under section
1923, than the respective percentages that would have been re-
quired by the State under the State plan under this title, State
law, or both, as in effect on December 31, 2009, and without regard
to any such increase. Voluntary contributions by a political subdivi-
sion to the non-Federal share of expenditures under the State plan
under this title or to the non-Federal share of payments under sec-
tion 1923, shall not be considered to be required contributions for
purposes of this subsection. The treatment of voluntary contribu-
tions, and the treatment of contributions required by a State under
the State plan under this title, or State law, as provided by this
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subsection, shall also apply to the increases in the Federal medical
assistance percentage under section 5001 of the American Recovery
and Reinvestment Act of 2009 and section 6008 of the Families
First Coronavirus Response Act, except that in applying such treat-
ments to the increases in the Federal medical assistance percent-
age under section 6008 of the Families First Coronavirus Response
Act, the reference to “December 31, 2009” shall be deemed to be a
reference to “March 11, 2020”.

(dd) INCREASED FMAP FOR ADDITIONAL EXPENDITURES FOR
PRIMARY CARE SERVICES.—Notwithstanding subsection (b), with re-
spect to the portion of the amounts expended for medical assistance
for services described in section 1902(a)(13)(C) furnished on or after
January 1, 2013, and before January 1, 2015, that is attributable
to the amount by which the minimum payment rate required under
such section (or, by application, section 1932(f)) exceeds the pay-
ment rate applicable to such services under the State plan as of
July 1, 2009, the Federal medical assistance percentage for a State
that is one of the 50 States or the District of Columbia shall be
equal to 100 percent. The preceding sentence does not prohibit the
payment of Federal financial participation based on the Federal
medical assistance percentage for amounts in excess of those speci-
fied in such sentence.

(ee) MEDICATION-ASSISTED TREATMENT.—

(1) DEFINITION.—For purposes of subsection (a)(29), the
term “medication-assisted treatment”—

(A) means all drugs approved under section 505 of the

Federal Food, Drug, and Cosmetic Act (21 U.S.C. 355), in-

cluding methadone, and all biological products licensed

under section 351 of the Public Health Service Act (42

U.S.C. 262) to treat opioid use disorders; and

(B) includes, with respect to the provision of such
drugs and biological products, counseling services and be-
havioral therapy.

(2) EXCEPTION.—The provisions of paragraph (29) of sub-
section (a) shall not apply with respect to a State for the period
specified in such paragraph, if before the beginning of such pe-
riod the State certifies to the satisfaction of the Secretary that
implementing such provisions statewide for all individuals eli-
gible to enroll in the State plan (or waiver of the State plan)
would not be feasible by reason of a shortage of qualified pro-
viders of medication-assisted treatment, or facilities providing
such treatment, that will contract with the State or a managed
care entity with which the State has a contract under section
1903(m) or under section 1905(t)(3).

(3) APPLICATION OF REBATE REQUIREMENTS.—The require-
ments of section 1927 shall apply to any drug or biological
product described in paragraph (1)(A) that is—

(A) furnished as medical assistance in accordance with
subsection (a)(29) and section 1902(a)(10)(A); and
) a covered outpatient drug (as defined in section

1927(k), except that, in applying paragraph (2)(A) of such

section to a drug described in paragraph (1)(A), such drug

shall be deemed a prescribed drug for purposes of sub-

section (a)(12)).
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(ff) INCREASE IN FMAP FOR TERRITORIES FOR CERTAIN FISCAL
YEARS.—Notwithstanding subsection (b) or (z)(2), subject to sub-
sections (hh) and (i1))—

(1) for the period beginning October 1, 2019, and ending
December 20, 2019, the Federal medical assistance percentage
for Puerto Rico, the Virgin Islands, Guam, the Northern Mar-
iana Islands, and American Samoa shall be equal to 100 per-

ent;

(2) for the period beginning December 21, 2019, and end-
ing December 3, 2021, and for the period beginning January 1,
2022, and ending September 30, 2027, the Federal medical as-
sistance percentage for Puerto Rico shall be equal to 76 per-
cent; and

(3) subject to section 1108(g)(8)(B), beginning December
21, 2019, the Federal medical assistance percentage for the
Virgin Islands, Guam, the Northern Mariana Islands, and
American Samoa shall be equal to 83 percent.

(gg)(1) ROUTINE PATIENT CosTS.—For purposes of subsection
(a)(30), with respect to a State and an individual enrolled under
the State plan (or a waiver of such plan) who participates in a
qualifying clinical trial, routine patient costs—

) include any item or service provided to the individual
under the qualifying clinical trial, including—

(i) any item or service provided to prevent, diagnose,
monitor, or treat complications resulting from such partici-
pation, to the extent that the provision of such an item or
service to the individual outside the course of such partici-
pation would otherwise be covered under the State plan or
waiver; and

(ii) any item or service required solely for the provi-
sion of the investigational item or service that is the sub-
ject of such trial, including the administration of such in-
vestigational item or service; and
(B) does not include—

(i) an item or service that is the investigational item
or service that is—

(I) the subject of the qualifying clinical trial; and

(IT) not otherwise covered outside of the clinical
trial under the State plan or waiver; or
(ii) an item or service that is—

(I) provided to the individual solely to satisfy data
collection and analysis needs for the qualifying clinical
trial and is not used in the direct clinical management
of the individual; and

(II) not otherwise covered under the State plan or
waiver.

(2) QUALIFYING CLINICAL TRIAL DEFINED.—

(A) IN GENERAL.—For purposes of this subsection and sub-
section (a)(30), the term “qualifying clinical trial” means a clin-
ical trial (in any clinical phase of development) that is con-
ducted in relation to the prevention, detection, or treatment of
any serious or life-threatening disease or condition and is de-
scribed in any of the following clauses:
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(i) The study or investigation is approved, conducted,
or supported (which may include funding through in-kind
contributions) by one or more of the following:

(I) The National Institutes of Health.
(IT) The Centers for Disease Control and Preven-

tion.

(IIT) The Agency for Healthcare Research and
Quality.

_ (IV) The Centers for Medicare & Medicaid Serv-

ices.

(V) A cooperative group or center of any of the en-
tities described in subclauses (I) through (IV) or the
Department of Defense or the Department of Veterans
Affairs.

(VI) A qualified non-governmental research entity
identified in the guidelines issued by the National In-
stitutes of Health for center support grants.

(VII) Any of the following if the conditions de-
scribed in subparagraph (B) are met:

(aa) The Department of Veterans Affairs.
(bb) The Department of Defense.
(cc) The Department of Energy.

(ii) The clinical trial is conducted pursuant to an in-
vestigational new drug exemption under section 505(i) of
the Federal Food, Drug, and Cosmetic Act or an exemption
for a biological product undergoing investigation under sec-
tion 351(a)(3) of the Public Health Service Act.

(iii) The clinical trial is a drug trial that is exempt
from being required to have an exemption described in
clause (ii).

(B) ConDITIONS.—For purposes of subparagraph (A)(i)(VII),
the conditions described in this subparagraph, with respect to
a clinical trial approved or funded by an entity described in
such subparagraph (A)A)(VII), are that the clinical trial has
been reviewed and approved through a system of peer review
that the Secretary determines—

(i) to be comparable to the system of peer review of
studies and investigations used by the National Institutes
of Health; and

(ii) assures unbiased review of the highest scientific
standards by qualified individuals with no interest in the
outcome of the review.

(3) COVERAGE DETERMINATION REQUIREMENTS.—A determina-
tion with respect to coverage under subsection (a)(30) for an indi-
vidual participating in a qualifying clinical trial—

(A) shall be expedited and completed within 72 hours;

(B) shall be made without limitation on the geographic lo-
cation or network affiliation of the health care provider treat-
ing such individual or the principal investigator of the quali-
fying clinical trial;

(C) shall be based on attestation regarding the appro-
priateness of the qualifying clinical trial by the health care
provider and principal investigator described in subparagraph
(B), which shall be made using a streamlined, uniform form de-
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veloped for State use by the Secretary and that includes the
option to reference information regarding the qualifying clin-
ical trial that is publicly available on a website maintained by
the Secretary, such as clinicaltrials.gov (or a successor
website); and

(D) shall not require submission of the protocols of the
qualifying clinical trial, or any other documentation that may
be proprietary or determined by the Secretary to be burden-
some to provide.

(hh) TEMPORARY INCREASED FMAP FOR MEDICAL ASSISTANCE
FOR COVERAGE AND ADMINISTRATION OF COVID-19 VACCINES.—

(1) IN GENERAL.—Notwithstanding any other provision of
this title, during the period described in paragraph (2), the
Federal medical assistance percentage for a State, with respect
to amounts expended by the State for medical assistance for a
vaccine described in subsection (a)(4)(E) (and the administra-
tion of such a vaccine), shall be equal to 100 percent.

(2) PERIOD DESCRIBED.—The period described in this para-
graph is the period that—

[(hh)(2)(A)] The period (A) begins on the first day of the first quarter begin-
begins on 04/01/21. ning after the date of the enactment of this subsection;
and

(B) ends on the last day of the first quarter that be-
gins one year after the last day of the emergency period
described in section 1135(g)(1)(B).

(3) EXCLUSION OF EXPENDITURES FROM TERRITORIAL
CAPS.—Any payment made to a territory for expenditures for
medical assistance under subsection (a)(4)(E) that are subject
to the Federal medical assistance percentage specified under
paragraph (1) shall not be taken into account for purposes of
applying payment limits under subsections (f) and (g) of section
1108.

(ii) TEMPORARY INCREASE IN FMAP FOR MEDICAL ASSISTANCE
UNDER STATE MEDICAID PLANS WHICH BEGIN TO EXPEND AMOUNTS
FOR CERTAIN MANDATORY INDIVIDUALS.—

[(ii)] 5 percentage point
increase in FMAP for 2

years for states that (1) IN GENERAL.—For each quarter occurring during the 8-
newly expand quarter period beginning with the first calendar quarter during
Medicaid. which a qualifying State (as defined in paragraph (3)) expends

amounts for all individuals described in  section
1902(a)(10)(A)A)(VIII) under the State plan (or waiver of such
plan), the Federal medical assistance percentage determined
under subsection (b) for such State shall, after application of
any increase, if applicable, under section 6008 of the Families
First Coronavirus Response Act, be increased by 5 percentage
points, except for any quarter (and each subsequent quarter)
during such period during which the State ceases to provide
medical assistance to any such individual under the State plan
(or waiver of such plan).

(2) SPECIAL APPLICATION RULES.—Any increase described
in paragraph (1) (or payment made for expenditures on med-
ical assistance that are subject to such increase)—

(A) shall not apply with respect to disproportionate

share hospital payments described in section 1923;
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(B) shall not be taken into account in calculating the

enhanced FMAP of a State under section 2105;

(C) shall not be taken into account for purposes of part

A, D, or E of title IV; and

(D) shall not be taken into account for purposes of ap-
plying payment limits under subsections (f) and (g) of sec-

tion 1108.

(3) DEFINITION.—For purposes of this subsection, the term
“qualifying State” means a State which has not expended
amounts for all individuals described in  section
1902(a)(10)(A)A)(VIII) before the date of the enactment of this
subsection.

ENROLLMENT OF INDIVIDUALS UNDER GROUP HEALTH PLANS

SEC. 1906. [42 U.S.C. 1396e] (a) Each State plan—

(1) may implement guidelines established by the Secretary,
consistent with subsection (b), to identify those cases in which
enrollment of an individual otherwise entitled to medical as-
sistance under this title in a group health plan (in which the
individual is otherwise eligible to be enrolled) is cost-effective
(as defined in subsection (e)(2));

(2) may require, in case of an individual so identified and
as a condition of the individual being or remaining eligible for
medical assistance under this title and subject to subsection
(b)(2), notwithstanding any other provision of this title, that
the individual (or in the case of a child, the child’s parent)
apply for enrollment in the group health plan; and

(3) in the case of such enrollment (except as provided in
subsection (¢)(1)(B)), shall provide for payment of all enrollee
premiums for such enrollment and all deductibles, coinsurance,
and other cost-sharing obligations for items and services other-
wise covered under the State plan under this title (exceeding
the amount otherwise permitted under section 1916), and shall
treat coverage under the group health plan as a third party li-
ability (under section 1902(a)(25)).

(b)(1) In establishing guidelines under subsection (a)(1), the
Secretary shall take into account that an individual may only be
eligible to enroll in group health plans at limited times and only
if other individuals (not entitled to medical assistance under the
plan) are also enrolled in the plan simultaneously.

(2) If a parent of a child fails to enroll the child in a group
health plan in accordance with subsection (a)(2), such failure shall
not affect the child’s eligibility for benefits under this title.

(e)(1)(A) In the case of payments of premiums, deductibles, co-
insurance, and other cost-sharing obligations under this section
shall be considered, for purposes of section 1903(a), to be payments
for medical assistance.

(B) If all members of a family are not eligible for medical as-
sistance under this title and enrollment of the members so eligible
in a group health plan is not possible without also enrolling mem-
bers not so eligible—

(i) payment of premiums for enrollment of such other
members shall be treated as payments for medical assistance
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for eligible individuals, if it would be cost-effective (taking into
account payment of all such premiums), but
(ii) payment of deductibles, coinsurance, and other cost-
sharing obligations for such other members shall not be treat-
ed as payments for medical assistance for eligible individuals.
(2) The fact that an individual is enrolled in a group health
plan under this section shall not change the individual’s eligibility
for benefits under the State plan, except insofar as section
1902(a)(25) provides that payment for such benefits shall first be
made by such plan.

[Subsection (d) repealed by section 4741(b)(2) of Public Law
105-33 (111 Stat. 523)]

(e) In this section:

(1) The term “group health plan” has the meaning given
such term in section 5000(b)(1) of the Internal Revenue Code
of 1986, and includes the provision of continuation coverage by
such a plan pursuant to title XXII of the Public Health Service
Act, section 4980B of the Internal Revenue Code of 1986, or

[(e)(2)] The cost-effectiveness
test for CHIP premium
assistance applies to § 1906
and to § 1906A (below).

title VI of the Employee Retirement Income Security Act of
1974.

(2) The term “cost-effective” has the meaning given that
term in section 2105(c)(3)(A).

PREMIUM ASSISTANCE

[(c)(1)(B)] States may pay
premiums for a family
member not eligible for
Medicaid, if the family
member's enrollment in the
group plan is required for
enrolling the Medicaid
eligible individual in the
plan and if it is cost
effective.

[1906A] Footnote to
section explains that
"shall" means "may."

SEC. 1906A. [42 U.S.C. 1396e-11 (a) IN GENERAL.—A State
shall 29 to offer a premium assistance subsidy (as defined in sub-
section (c)) for qualified employer-sponsored coverage (as defined in
subsection (b)) to all individuals who are entitled to medical assist-
ance under this title (and, in the case of an individual under age
19, to the parent of such an individual) who have access to such
coverage if the State meets the requirements of this section and the
offering of such a subsidy is cost-effective, as defined for purposes
of section 2105(c)(3)(A).

(b) QUALIFIED EMPLOYER-SPONSORED COVERAGE.—

(1) IN GENERAL.—Subject to paragraph (2)), in this para-
graph, the term “qualified employer-sponsored coverage”
means a group health plan or health insurance coverage of-
fered through an employer—

(A) that qualifies as creditable coverage as a group
health plan under section 2701(c)(1) of the Public Health
Service Act;

[(b)(1)(B)] Minimum employer

contribution toward premium is 40%.

(B) for which the employer contribution toward any
premium for such coverage is at least 40 percent; and

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(C) that is offered to all individuals in a manner that
would be considered a nondiscriminatory eligibility classi-
fication for purposes of paragraph (3)(A)(ii) of section
105(h) of the Internal Revenue Code of 1986 (but deter-

29 Section 2003(a)(1)(A) of Public Law 111-148 amended this provision by striking “may elect
to” and inserting “shall’ which has been executed to the version shown above. Subparagraph
(B) of section 10203(b)(2) provides: “[tlhis Act shall be applied without regard to subparagraph
(A) of section 2003(a)(1) of this Act and that subparagraph and the amendment made by that
subparagraph are hereby deemed null, void, and of no effect.

[1906A] State Medicaid
programs may provide
premium assistance to
Medicaid eligible individuals
to enroll in cost-effective
employer-sponsored
insurance (ESI). Cost
effective has the same
meaning as in CHIP
premium assistance.
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mined without regard to clause (i) of subparagraph (B) of

such paragraph).

(2) EXCEPTION.—Such term does not include coverage con-
sisting of—

(A) benefits provided under a health flexible spending
arrangement (as defined in section 106(c)(2) of the Internal
Revenue Code of 1986); or

(B) a high deductible health plan (as defined in section
223(c)(2) of such Code), without regard to whether the plan
is purchased in conjunction with a health savings account
(as defined under section 223(d) of such Code).

(3) TREATMENT AS THIRD PARTY LIABILITY.—The State shall
treat the coverage provided under qualified employer-spon-
sored coverage as a third party liability under section
1902(a)(25).

(c) PREMIUM ASSISTANCE SUBSIDY.—In this section, the term
“premium assistance subsidy” means the amount of the employee
contribution for enrollment in the qualified employer-sponsored
coverage by the individual or by the individual’s family. Premium
assistance subsidies under this section shall be considered, for pur-
poses of section 1903(a), to be a payment for medical assistance.

(d) VOLUNTARY PARTICIPATION.—

(1) EMPLOYERS.—Participation by an employer in a pre-
mium assistance subsidy offered by a State under this section
shall be voluntary. An employer may notify a State that it
elects to opt-out of being directly paid a premium assistance
subsidy on behalf of an employee.

(2) BENEFICIARIES.—No subsidy shall be provided to an in-
dividual under this section unless the individual (or the indi-
vidual’s parent) voluntarily elects to receive such a subsidy. A
State may not require such an election as a condition of receipt
of medical assistance. A State may not require, as a condition
of an individual (or the individual’s parent) being or remaining
eligible for medical assistance under this title, that the indi-
vidual (or the individual’s parent) apply for enrollment in
qualified employer-sponsored coverage under this section.

(3) OPT-OUT PERMITTED FOR ANY MONTH.—A State shall es-
tablish a process for permitting an individual (or the parent of
an individual) receiving a premium assistance subsidy to
disenroll the individual from the qualified employer-sponsored
coverage.

(e) REQUIREMENT TO PAY PREMIUMS AND COST-SHARING AND
PROVIDE SUPPLEMENTAL COVERAGE.—In the case of the participa-
tion of an individual (or the individual’s parent) in a premium as-
sistance subsidy under this section for qualified employer-spon-
sored coverage, the State shall provide for payment of all enrollee
premiums for enrollment in such coverage and all deductibles, coin-
surance, and other cost-sharing obligations for items and services
otherwise covered under the State plan under this title (exceeding
the amount otherwise permitted under section 1916 or, if applica-
ble, section 1916A). The fact that an individual (or a parent) elects
to enroll in qualified employer-sponsored coverage under this sec-
tion shall not change the individual’s (or parent’s) eligibility for
medical assistance under the State plan, except insofar as section
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1902(a)(25) provides that payments for such assistance shall first
be made under such coverage.

OBSERVANCE OF RELIGIOUS BELIEFS

SEC. 1907. [42 U.S.C. 1396f] Nothing in this title shall be con-
strued to require any State which has a plan approved under this
title to compel any person to undergo any medical screening, exam-
ination, diagnosis, or treatment or to accept any other health care
or services provided under such plan for any purpose (other than
for the purpose of discovering and preventing the spread of infec-
tion or contagious disease or for the purpose of protecting environ-
mental health), if such person objects (or, in case such person is a
child, his parent or guardian objects) thereto on religious grounds.

STATE PROGRAMS FOR LICENSING OF ADMINISTRATORS OF NURSING
HOMES

SEC. 1908. [42 U.S.C. 1396g] (a) For purposes of section
1902(a)(29), a “State program for the licensing of administrators of
nursing homes” is a program which provides that no nursing home
within the State may operate except under the supervision of an
administrator licensed in the manner provided in this section.

(b) Licensing of nursing home administrators shall be carried
out by the agency of the State responsible for licensing under the
healing arts licensing act of the State, or, in the absence of such
act or such an agency, a board representative of the professions
and institutions concerned with care of chronically ill and infirm
aged patients and established to carry out the purposes of this sec-
tion.

(¢) It shall be the function and duty of such agency or board
to—

(1) develop, impose, and enforce standards which must be
met by individuals in order to receive a license as a nursing
home administrator, which standards shall be designed to in-
sure that nursing home administrators will be individuals who
are of good character and are otherwise suitable, and who, by
training or experience in the field of institutional administra-
tion, are qualified to serve as nursing home administrators;

(2) develop and apply appropriate techniques, including ex-
aminations and investigations, for determining whether an in-
dividual meets such standards;

(3) issue licenses to individuals determined, after the ap-
plication of such techniques, to meet such standards, and re-
voke or suspend licenses previously issued by the board in any
case where the individual holding any such license is deter-
mined substantially to have failed to conform to the require-
ments of such standards;

(4) establish and carry out procedures designed to insure
that individuals licensed as nursing home administrators will,
during any period that they serve as such, comply with the re-
quirements of such standards;

(5) receive, investigate, and take appropriate action with
respect to, any charge or complaint filed with the board to the
effect that any individual licensed as a nursing home adminis-
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trator has failed to comply with the requirements of such
standards; and

(6) conduct a continuing study and investigation of nursing
homes and administrators of nursing homes within the State
with a view to the improvement of the standards imposed for
the licensing of such administrators and of procedures and
methods for the enforcement of such standards with respect to
administrators of nursing homes who have been licensed as

such.

(d) No State shall be considered to have failed to comply with
the provisions of section 1902(a)(29) because the agency or board
of such State (established pursuant to subsection (b)) shall have
granted any waiver, with respect to any individual who, during all
of the three calendar years immediately preceding the calendar
year in which the requirements prescribed in section 1902(a)(29)
are first met by the State, has served as a nursing home adminis-
trator, of any of the standards developed, imposed, and enforced by
such agency or board pursuant to subsection (c).

(e) As used in this section, the term—

(1) “nursing home” means any institution or facility de-
fined as such for licensing purposes under State law, or, if
State law does not employ the term nursing home, the equiva-
lent term or terms as determined by the Secretary, but does
not include a religious nonmedical health care institution (as
defined in section 1861(ss)(1)).

(2) “nursing home administrator” means any individual
who is charged with the general administration of a nursing
home whether or not such individual has an ownership interest
in such home and whether or not his functions and duties are
shared with one or more other individuals.

REQUIRED LAWS RELATING TO MEDICAL CHILD SUPPORT

SEC. 1908A. [42 U.S.C. 1396g-1] (a) IN GENERAL.—The laws
relating to medical child support, which a State is required to have
in effect under section 1902(a)(60), are as follows:

(1) A law that prohibits an insurer from denying enroll-
ment of a child under the health coverage of the child’s parent
on the ground that—

(A) the child was born out of wedlock,

(B) the child is not claimed as a dependent on the par-
ent’s Federal income tax return, or

(C) the child does not reside with the parent or in the
insurer’s service area.

(2) In any case in which a parent is required by a court
or administrative order to provide health coverage for a child
and the parent is eligible for family health coverage through
an insurer, a law that requires such insurer—

(A) to permit such parent to enroll under such family
coverage any such child who is otherwise eligible for such
cover)age (without regard to any enrollment season restric-
tions);

(B) if such a parent is enrolled but fails to make appli-
cation to obtain coverage of such child, to enroll such child
under such family coverage upon application by the child’s
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other parent or by the State agency administering the pro-

gram under this title or part D of title IV; and

(C) not to disenroll (or eliminate coverage of) such a
child unless the insurer is provided satisfactory written
evidence that—

(i) such court or administrative order is no longer
in effect, or

(ii) the child is or will be enrolled in comparable
health coverage through another insurer which will
take effect not later than the effective date of such
disenrollment.

(3) In any case in which a parent is required by a court
or administrative order to provide health coverage for a child
and the parent is eligible for family health coverage through
an employer doing business in the State, a law that requires
such employer—

(A) to permit such parent to enroll under such family
coverage any such child who is otherwise eligible for such
coverage (without regard to any enrollment season restric-
tions);

(B) if such a parent is enrolled but fails to make appli-
cation to obtain coverage of such child, to enroll such child
under such family coverage upon application by the child’s
other parent or by the State agency administering the pro-
gram under this title or part D of title IV; and

(C) not to disenroll (or eliminate coverage of) any such
child unless—

(i) the employer is provided satisfactory written
evidence that—
(I) such court or administrative order is no
longer in effect, or
(IT) the child is or will be enrolled in com-
parable health coverage which will take effect not
later than the effective date of such disenrollment,

or
(ii) the employer has eliminated family health cov-
erage for all of its employees; and
(D) to withhold from such employee’s compensation
the employee’s share (if any) of premiums for health cov-
erage (except that the amount so withheld may not exceed
the maximum amount permitted to be withheld under sec-
tion 303(b) of the Consumer Credit Protection Act), and to
pay such share of premiums to the insurer, except that the
Secretary may provide by regulation for appropriate cir-
cumstances under which an employer may withhold less
than such employee’s share of such premiums.
(4) A law that prohibits an insurer from imposing require-
ments on a State agency, which has been assigned the rights
of an individual eligible for medical assistance under this title
and covered for health benefits from the insurer, that are dif-
ferent from requirements applicable to an agent or assignee of
any other individual so covered.
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(5) A law that requires an insurer, in any case in which
a child has health coverage through the insurer of a noncusto-
dial parent—

(A) to provide such information to the custodial parent
as may be necessary for the child to obtain benefits
through such coverage;

(B) to permit the custodial parent (or provider, with
the custodial parent’s approval) to submit claims for cov-
ered services without the approval of the noncustodial par-
ent; and

(C) to make payment on claims submitted in accord-
ance with subparagraph (B) directly to such custodial par-
ent, the provider, or the State agency.

(6) A law that permits the State agency under this title to
garnish the wages, salary, or other employment income of, and
requires withholding amounts from State tax refunds to, any
person who—

(A) is required by court or administrative order to pro-
vide coverage of the costs of health services to a child who
is eligible for medical assistance under this title,

(B) has received payment from a third party for the
costs of such services to such child, but

(C) has not used such payments to reimburse, as ap-
propriate, either the other parent or guardian of such child
or the provider of such services,

to the extent necessary to reimburse the State agency for ex-

penditures for such costs under its plan under this title, but

any claims for current or past-due child support shall take pri-
ority over any such claims for the costs of such services.

(b) DEFINITION.—For purposes of this section, the term “in-
surer” includes a group health plan, as defined in section 607(1) of
the Employee Retirement Income Security Act of 1974, a health
niaintenance organization, and an entity offering a service benefit
plan.

STATE FALSE CLAIMS ACT REQUIREMENTS FOR INCREASED STATE
SHARE OF RECOVERIES

SEC. 1909. [42 U.S.C. 1396h] (a) IN GENERAL.—Notwith-
standing section 1905(b), if a State has in effect a law relating to
false or fraudulent claims that meets the requirements of sub-
section (b), the Federal medical assistance percentage with respect
to any amounts recovered under a State action brought under such
law, shall be decreased by 10 percentage points.

(b) REQUIREMENTS.—For purposes of subsection (a), the re-
quirements of this subsection are that the Inspector General of the
Department of Health and Human Services, in consultation with
the Attorney General, determines that the State has in effect a law
that meets the following requirements:

) The law establishes liability to the State for false or
fraudulent claims described in section 3729 of title 31, United
States Code, with respect to any expenditure described in sec-
tion 1903(a).

(2) The law contains provisions that are at least as effec-
tive in rewarding and facilitating qui tam actions for false or
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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fraudulent claims as those described in sections 3730 through

3732 of title 31, United States Code.

(3) The law contains a requirement for filing an action
un(}er seal for 60 days with review by the State Attorney Gen-
eral.

(4) The law contains a civil penalty that is not less than
the amount of the civil penalty authorized under section 3729
of title 31, United States Code.

(c) DEEMED COMPLIANCE.—A State that, as of January 1, 2007,
has a law in effect that meets the requirements of subsection (b)
shall be deemed to be in compliance with such requirements for so
long as the law continues to meet such requirements.

(d) No PRECLUSION OF BROADER LAws.—Nothing in this sec-
tion shall be construed as prohibiting a State that has in effect a
law that establishes liability to the State for false or fraudulent
claims described in section 3729 of title 31, United States Code,
with respect to programs in addition to the State program under
this title, or with respect to expenditures in addition to expendi-
tures described in section 1903(a), from being considered to be in
compliance with the requirements of subsection (a) so long as the
law meets such requirements.

CERTIFICATION AND APPROVAL OF RURAL HEALTH CLINICS AND
INTERMEDIATE CARE FACILITIES FOR THE MENTALLY RETARDED

SEC. 1910. [42 U.S.C. 1396i] (a)(1) Whenever the Secretary
certifies a facility in a State to be qualified as a rural health clinic
under title XVIII, such facility shall be deemed to meet the stand-
ards for certification as a rural health clinic for purposes of pro-
viding rural health clinic services under this title.

(2) The Secretary shall notify the State agency administering
the medical assistance plan of his approval or disapproval of any
facility in that State which has applied for certification by him as
a qualified rural health clinic.

(b)(1) The Secretary may cancel approval of any intermediate
care facility for the mentally retarded at any time if he finds on
the basis of a determination made by him as provided in section
1902(a)(33)(B) that a facility fails to meet the requirements con-
tained in section 1902(a)(31) or section 1905(d), or if he finds
grounds for termination of his agreement with the facility pursuant
to section 1866(b). In that event the Secretary shall notify the
State agency and the intermediate care facility for the mentally re-
tarded that approval of eligibility of the facility to participate in
the programs established by this title and title XVIII shall be ter-
minated at a time specified by the Secretary. The approval of eligi-
bility of any such facility to participate in such programs may not
be reinstated unless the Secretary finds that the reason for termi-
nation has been removed and there is reasonable assurance that it
will not recur.

(2) Any intermediate care facility for the mentally retarded
which is dissatisfied with a determination by the Secretary that it
no longer qualifies as a3 intermediate care facility for the men-
tally retarded for purposes of this title, shall be entitled to a hear-

30 As in original; should be “an”.
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ing by the Secretary to the same extent as is provided in section
205(b) and to judicial review of the Secretary’s final decision after
such hearing as is provided in section 205(g), except that, in so ap-
plying such sections and in applying section 205(1) thereto, any ref-
erence therein to the Commissioner of Social Security or the Social
Security Administration shall be considered a reference to the Sec-
retary or the Department of Health and Human Services, respec-
tively. Any agreement between such facility and the State agency
shall remain in effect until the period for filing a request for a
hearing has expired or, if a request has been filed, until a decision
has been made by the Secretary; except that the agreement shall
not be extended if the Secretary makes a written determination,
specifying the reasons therefor, that the continuation of provider
status constitutes an immediate and serious threat to the health
and safety of patients, and the Secretary certifies that the facility
has been notified of its deficiencies and has failed to correct them.

INDIAN HEALTH SERVICE FACILITIES

SEC. 1911. [42 U.S.C. 1396j] (a) A facility of the Indian Health
Service (including a hospital, nursing facility, or any other type of
facility which provides services of a type otherwise covered under
the State plan), whether operated by such Service or by an Indian
tribe or tribal organization (as those terms are defined in section
4 of the Indian Health Care Improvement Act), shall be eligible for
reimbursement for medical assistance provided under a State plan
if and for so long as it meets all of the conditions and requirements
which are applicable generally to such facilities under this title.

(b) Notwithstanding subsection (a), a facility of the Indian
Health Service (including a hospital, nursing facility, or any other
type of facility which provides services of a type otherwise covered
under the State plan) which does not meet all of the conditions and
requirements of this title which are applicable generally to such fa-
cility, but which submits to the Secretary within six months after
the date of the enactment of this section an acceptable plan for
achieving compliance with such conditions and requirements, shall
be deemed to meet such conditions and requirements (and to be eli-
gible for reimbursement under this title), without regard to the ex-
tent of its actual compliance with such conditions and require-
ments, during the first twelve months after the month in which
such plan is submitted.

(c) The Secretary is authorized to enter into agreements with
the State agency for the purpose of reimbursing such agency for
health care and services provided in Indian Health Service facili-
ties to Indians who are eligible for medical assistance under the
State plan.

(d) For provisions relating to the authority of certain Indian
tribes, tribal organizations, and Alaska Native health organizations
to elect to directly bill for, and receive payment for, health care
services provided by a hospital or clinic of such tribes or organiza-
tions and for which payment may be made under this title, see sec-
tion 405 of the Indian Health Care Improvement Act (25 U.S.C.
1645).
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ASSIGNMENT OF RIGHTS OF PAYMENT

SEC. 1912. [42 U.S.C. 1396k] (a) For the purpose of assisting
in the collection of medical support payments and other payments
for medical care owed to recipients of medical assistance under the
State plan approved under this title, a State plan for medical as-
sistance shall—

(1) provide that, as a condition of eligibility for medical as-
sistance under the State plan to an individual who has the
legal capacity to execute an assignment for himself, the indi-
vidual is required—

(A) to assign the State any rights, of the individual or
of any other person who is eligible for medical assistance
under this title and on whose behalf the individual has the
legal authority to execute an assignment of such rights, to
support (specified as support for the purpose of medical
care by a court or administrative order) and to payment
for medical care from any third party;

(B) to cooperate with the State (i) in establishing the
paternity of such person (referred to in subparagraph (A))
if the person is a child born out of wedlock, and (ii) in ob-
taining support and payments (described in subparagraph
(A)) for himself and for such person, unless (in either case)
the individual is described in section 1902(1)(1)(A) or the
individual is found to have good cause for refusing to co-
operate as determined by the State agency in accordance
with standards prescribed by the Secretary, which stand-
ards shall take into consideration the best interests of the
individuals involved; and

(C) to cooperate with the State in identifying, and pro-
viding information to assist the State in pursuing, any
third party who may be liable to pay for care and services
available under the plan, unless such individual has good
cause for refusing to cooperate as determined by the State
agency in accordance with standards prescribed by the
Secretary, which standards shall take into consideration
the best interests of the individuals involved; and
(2) provide for entering into cooperative arrangements (in-

cluding financial arrangements), with any appropriate agency
of any State (including, with respect to the enforcement and
collection of rights of payment for medical care by or through
a parent, with a State’s agency established or designated under
section 454(3)) and with appropriate courts and law enforce-
ment officials, to assist the agency or agencies administering
the State plan with respect to (A) the enforcement and collec-
tion of rights to support or payment assigned under this sec-
tion and (B) any other matters of common concern.

(b) Such part of any amount collected by the State under an
assignment made under the provisions of this section shall be re-
tained by the State as is necessary to reimburse it for medical as-
sistance payments made on behalf of an individual with respect to
whom such assignment was executed (with appropriate reimburse-
ment of the Federal Government to the extent of its participation
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in the financing of such medical assistance), and the remainder of
such amount collected shall be paid to such individual.

HOSPITAL PROVIDERS OF NURSING FACILITY SERVICES

SEC. 1913. [42 U.S.C. 139611 (a) Notmthstandlng any other
provision of this title, payment may be made, in accordance with
this section, under a State plan approved under this title for nurs-
ing facility Services furnished by a hospital which has in effect an
agreement under section 1883 and which, with respect to the provi-
sion of such services, meets the requirements of subsections (b)
through (d) of section 1919.

(b)(1) Except as prov1ded in paragraph (3), payment to any
such hospital, for any nursing facility services furnished pursuant
to subsection (a), shall be at a rate equal to the average rate per
patient-day paid for routine services during the previous calendar
year under the State plan to nursing facilities, respectively, located
in the State in which the hospital is located. The reasonable cost
of ancillary services shall be determined in the same manner as the
reasonable cost of ancillary services provided for inpatient hospital
services.

(2) With respect to any period for which a hospital has an
agreement under section 1883, in order to allocate routine costs be-
tween hospital and long-term care services, the total reimburse-
ment for routine services due from all classes of long-term care pa-
tients (including title XVIII, title XIX, and private pay patients)
shall be subtracted from the hospital total routine costs before cal-
culations are made to determine reimbursement for routine hos-
pital services under the State plan.

(3) Payment to all such hospitals, for any nursing facility serv-
ices furnished pursuant to subsection (a), may be made at a pay-
ment rate established by the State in accordance with the require-
ments of section 1902(a)(13)(A).

WITHHOLDING OF FEDERAL SHARE OF PAYMENTS FOR CERTAIN
MEDICARE PROVIDERS

SEC. 1914. [42 U.S.C. 1396m] (a) The Secretary may adjust,
in accordance with this section, the Federal matching payment to
a State with respect to expenditures for medical assistance for care
or services furnished in any quarter by—

(1) an institution (A) which has or previously had in effect

an agreement with the Secretary under section 1866; and (B)(i)

from which the Secretary has been unable to recover overpay-

ments made under title XVIII, or (i) from which the Secretary
has been unable to collect the information necessary to enable
him to determine the amount (if any) of the overpayments
made to such institution under title XVIII; and

(2) any person (A) who (i) has prekusly accepted payment
on the basis of an assignment under section 1842(b)(3)(B)(ii),
and (ii) during the annual period immediately preceding such
quarter submitted no claims for payment under title XVIII, or
submitted claims for payment under title XVIII which aggre-
gated less than the amount of overpayments made to him, and

(B)(i) from whom the Secretary has been unable to recover
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overpayments received in violation of the terms of such assign-

ment, or (ii) from whom the Secretary has been unable to col-

lect the information necessary to enable him to determine the
amount (if any) of the overpayments made to such person

under title XVIIL.

(b) The Secretary may (subject to the remaining provisions of
this section) reduce payment to a State under this title for any
quarter by an amount equal to the lesser of the Federal matching
share of payments to any institution or person specified in sub-
section (a), or the total overpayments to such institution or person
under title XVIII, and may require the State to reduce its payment
to such institution or person by such amount.

(c) The Secretary shall not make any adjustment in the pay-
ment to a State, nor require any adjustment in the payment to an
institution or person, pursuant to subsection (b) until after he has
provided adequate notice (which shall be not less than 60 days) to
the State agency and the institution or person.

(d) The Secretary shall by regulation provide procedures for
implementation of this section, which procedures shall (1) deter-
mine the amount of the Federal payment to which the institution
or person would otherwise be entitled under this section which
shall be treated as a setoff against overpayments under title XVIII,
and (2) assure the restoration to the institution or person of
amounts withheld under this section which are ultimately deter-
mined to be in excess of overpayments under title XVIII and to
which the institution or person would otherwise be entitled under
this title.

(e) The Secretary shall restore to the trust funds established
under sections 1817 and 1841, as appropriate, amounts recovered
under this section as setoffs against overpayments under title
XVIII.

(f) Notwithstanding any other provision of this title, an institu-
tion or person shall not be entitled to recover from any State any
amount in payment for medical care and services under this title
which is withheld by the State agency pursuant to an order by the
Secretary under subsection (b).

PROVISIONS RESPECTING INAPPLICABILITY AND WAIVER OF CERTAIN
REQUIREMENTS OF THIS TITLE

SEc. 1915. [42 U.S.C. 1396n] (a) A State shall not be deemed
to be out of compliance with the requirements of paragraphs (1),
(10), or (23) of section 1902(a) solely by reason of the fact that the
State (or any political subdivision thereof)—
(1) has entered into—

(A) a contract with an organization which has agreed
to provide care and services in addition to those offered
under the State plan to individuals eligible for medical as-
sistance who reside in the geographic area served by such
organization and who elect to obtain such care and serv-
ices from such organization, or by reason of the fact that
the plan provides for payment for rural health clinic serv-
ices only if those services are provided by a rural health
clinic; or
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(B) arrangements through a competitive bidding proc-
ess or otherwise for the purchase of laboratory services re-
ferred to in section 1905(a)(3) or medical devices if the Sec-
retary has found that—

(i) adequate services or devices will be available
under such arrangements, and

(ii) any such laboratory services will be provided
only through laboratories—

(I) which meet the applicable requirements of
section 1861(e)(9) or paragraphs (16) and (17) of
section 1861(s), and such additional requirements
as the Secretary may require, and

(II) no more than 75 percent of whose charges
for such services are for services provided to indi-
viduals who are entitled to benefits under this
title or under part A or part B of title XVIII; or
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such items or services, if—

(A) the State has found, after notice and opportunity
for a hearing (in accordance with procedures established
by the State), that the individual has utilized such items
or services at a frequency or amount not medically nec-
essary (as determined in accordance with utilization guide-
lines established by the State), and

(B) under such restriction, individuals eligible for med-
ical assistance for such services have reasonable access
(taking into account geographic location and reasonable
travel time) to such services of adequate quality.

(b) The Secretary, to the extent he finds it to be cost-effective
and efficient and not inconsistent with the purposes of this title,
may waive such requirements of section 1902 (other than sub-
section (s)) (other than sections 1902(a)(15), 1902(bb), and
1902(a)(10)(A) insofar as it requires provision of the care and serv-
ices described in section 1905(a)(2)(C)) as may be necessary for a
State—

(1) to implement a primary care case-management system
or a specialty physician services arrangement which restricts
the provider from (or through) whom an individual (eligible for
medical assistance under this title) can obtain medical care
services (other than in emergency circumstances), if such re-
striction does not substantially impair access to such services
of adequate quality where medically necessary,

(2) to allow a locality to act as a central broker in assisting
individuals (eligible for medical assistance under this title) in
selecting among competing health care plans, if such restric-
tion does not substantially impair access to services of ade-
quate quality where medically necessary,

(3) to share (through provision of additional services) with
recipients of medical assistance under the State plan cost sav-
ings resulting from use by the recipient of more cost-effective
medical care, and
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(4) to restrict the provider from (or through) whom an indi-
vidual (eligible for medical assistance under this title) can ob-
tain services (other than in emergency circumstances) to pro-
viders or practitioners who undertake to provide such services
and who meet, accept, and comply with the reimbursement,
quality, and utilization standards under the State plan, which
standards shall be consistent with the requirements of section
1923 and are consistent with access, quality, and efficient and
economic provision of covered care and services, if such restric-
tion does not discriminate among classes of providers on
grounds unrelated to their demonstrated effectiveness and effi-
ciency in providing those services and if providers under such
restriction are paid on a timely basis in the same manner as
health care practitioners must be paid under section
1902(a)(37)(A).

No waiver under this subsection may restrict the choice of the indi-
vidual in receiving services under section 1905(a)(4)(C). Subsection
(h)(2) shall apply to a waiver under this subsection.

(¢)(1) The Secretary may by waiver provide that a State plan
approved under this title may include as “medical assistance”
under such plan payment for part or all of the cost of home or com-
munity-based services (other than room and board) approved by the
Secretary which are provided pursuant to a written plan of care to
individuals with respect to whom there has been a determination
that but for the provision of such services the individuals would re-
quire the level of care provided in a hospital or a nursing facility
or intermediate care facility for the mentally retarded the cost of
which could be reimbursed under the State plan. For purposes of
this subsection, the term “room and board” shall not include an
amount established under a method determined by the State to re-
flect the portion of costs of rent and food attributable to an unre-
lated personal caregiver who is residing in the same household
with an individual who, but for the assistance of such caregiver,
would require admission to a hospital, nursing facility, or inter-
mediate care facility for the mentally retarded.

(2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—

(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;

(B) the State will provide, with respect to individuals
who—

(i) are entitled to medical assistance for inpatient hos-
pital services, nursing facility services, or services in an in-
termediate care facility for the mentally retarded under
the State plan,

(ii) may require such services, and

(iii) may be eligible for such home or community-based
care under such waiver,

for an evaluation of the need for inpatient hospital services,

nursing facility services, or services in an intermediate care fa-

cility for the mentally retarded;
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(C) such individuals who are determined to be likely to re-
quire the level of care provided in a hospital, nursing facility,
or intermediate care facility for the mentally retarded are in-
formed of the feasible alternatives, if available under the waiv-
er, at the choice of such individuals, to the provision of inpa-
tient hospital services, nursing facility services, or services in
an intermediate care facility for the mentally retarded;

(D) under such waiver the average per capita expenditure
estimated by the State in any fiscal year for medical assistance
provided with respect to such individuals does not exceed 100
percent of the average per capita expenditure that the State
reasonably estimates would have been made in that fiscal year
for expenditures under the State plan for such individuals if
the waiver had not been granted; and

(E) the State will provide to the Secretary annually, con-
sistent with a data collection plan designed by the Secretary,
information on the impact of the waiver granted under this
subsection on the type and amount of medical assistance pro-
vided under the State plan and on the health and welfare of
recipients.

(3) A waiver granted under this subsection may include a waiv-
er of the requirements of section 1902(a)(1) (relating to
statewideness), section 1902(a)(10)(B) (relating to comparability),
and section 1902(a)(10)(C)G)IID) (relating to income and resource
rules applicable in the community). A waiver under this subsection
(other than a waiver described in subsection (h)(2)) shall be for an
initial term of three years and, upon the request of a State, shall
be extended for additional five-year periods unless the Secretary
determines that for the previous waiver period the assurances pro-
vided under paragraph (2) have not been met. A waiver may pro-
vide, with respect to post-eligibility treatment of income of all indi-
viduals receiving services under that waiver, that the maximum
amount of the individual’s income which may be disregarded for
any month for the maintenance needs of the individual may be an
amount greater than the maximum allowed for that purpose under
regulations in effect on July 1, 1985.

(4) A waiver granted under this subsection may, consistent
with paragraph (2)—

) limit the individuals provided benefits under such
waiver to individuals with respect to whom the State has de-
termined that there is a reasonable expectation that the
amount of medical assistance provided with respect to the indi-
vidual under such waiver will not exceed the amount of such
medical assistance provided for such individual if the waiver
did not apply, and

(B) provide medical assistance to individuals (to the extent
consistent with written plans of care, which are subject to the
approval of the State) for case management services, home-
maker/home health aide services and personal care services,
adult day health services, habilitation services, respite care,
and such other services requested by the State as the Sec-
retary may approve and for day treatment or other partial hos-
pitalization services, psychosocial rehabilitation services, and

As Amended Through P.L. 117-328, Enacted December 29, 2022

G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

March 30, 2023

Sec. 1915 TITLE XIX OF THE SOCIAL SECURITY ACT 192

clinic services (whether or not furnished in a facility) for indi-

viduals with chronic mental illness.

Except as provided under paragraph (2)(D), the Secretary may not
restrict the number of hours or days of respite care in any period
which a State may provide under a waiver under this subsection.

(5) For purposes of paragraph (4)(B), the term “habilitation
services”—

(A) means services designed to assist individuals in acquir-
ing, retaining, and improving the self-help, socialization, and
adaptive skills necessary to reside successfully in home and
community based settings; and

(B) includes (except as provided in subparagraph (C))
prevocational, educational, and supported employment serv-
ices; but

(C) does not include—

(i) special education and related services (as such
terms are defined in section 602 of the Individuals with
Disabilities Education Act (20 U.S.C. 1401)) which other-
wise are available to the individual through a local edu-
cational agency; and

(ii) vocational rehabilitation services which otherwise
are available to the individual through a program funded
under section 110 of the Rehabilitation Act of 1973 (29
U.S.C. 730).

(6) The Secretary may not require, as a condition of approval
of a waiver under this section under paragraph (2)(D), that the ac-
tual total expenditures for home and community-based services
under the waiver (and a claim for Federal financial participation
in expenditures for the services) cannot exceed the approved esti-
mates for these services. The Secretary may not deny Federal fi-
nancial payment with respect to services under such a waiver on
the ground that, in order to comply with paragraph (2)(D), a State
has failed to comply with such a requirement.

(7)(A) In making estimates under paragraph (2)(D) in the case
of a waiver that applies only to individuals with a particular illness
or condition who are inpatients in, or who would require the level
of care provided in, hospitals, nursing facilities, or intermediate
care facilities for the mentally retarded, the State may determine
the average per capita expenditure that would have been made in
a fiscal year for those individuals under the State plan separately
from the expenditures for other individuals who are inpatients in,
or who would require the level of care provided in, those respective
facilities.

(B) In making estimates under paragraph (2)(D) in the case of
a waiver that applies only to individuals with developmental dis-
abilities who are inpatients in a nursing facility and whom the
State has determined, on the basis of an evaluation under para-
graph (2)(B), to need the level of services provided by an inter-
mediate care facility for the mentally retarded, the State may de-
termine the average per capita expenditures that would have been
made in a fiscal year for those individuals under the State plan on
the basis of the average per capita expenditures under the State
plan for services to individuals who are inpatients in an inter-
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mediate care facility for the mentally retarded, without regard to
the availability of beds for such inpatients.

C) In making estimates under paragraph (2)(D) in the case of
a waiver to the extent that it applies to individuals with mental
retardation or a related condition who are resident in an inter-
mediate care facility for the mentally retarded the participation of
which under the State plan is terminated, the State may determine
the average per capita expenditures that would have been made in
a fiscal year for those individuals without regard to any such ter-
mination.

(8) The State agency administering the plan under this title
may, whenever appropriate, enter into cooperative arrangements
with the State agency responsible for administering the program
for children with special health care needs under title V in order
to assure improved access to coordinated services to meet the needs
of such children.

(9) In the case of any waiver under this subsection which con-
tains a limit on the number of individuals who shall receive home
or community-based services, the State may substitute additional
individuals to receive such services to replace any individuals who
die or become ineligible for services under the State plan.

(10) The Secretary shall not limit to fewer than 200 the num-
ber of individuals in the State who may receive home and commu-
nity-based services under a waiver under this subsection.

(d)(1) Subject to paragraph (2), the Secretary shall grant a
waiver to provide that a State plan approved under this title shall
include as “medical assistance” under such plan payment for part
or all of the cost of home or community-based services (other than
room and board) which are provided pursuant to a written plan of
care to individuals 65 years of age or older with respect to whom
there has been a determination that but for the provision of such
services the individuals would be likely to require the level of care
provided in a skilled nursing facility or intermediate care facility
the cost of which could be reimbursed under the State plan. For
purposes of this subsection, the term “room and board” shall not
include an amount established under a method determined by the
State to reflect the portion of costs of rent and food attributable to
an unrelated personal caregiver who is residing in the same house-
hold with an individual who, but for the assistance of such care-
giver, would require admission to a hospital, nursing facility, or in-
termediate care facility for the mentally retarded.

(2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—

(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;

h (B) with respect to individuals 65 years of age or older
who—

(i) are entitled to medical assistance for skilled nurs-
irig or intermediate care facility services under the State
plan,

(ii) may require such services, and
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(iii) may be eligible for such home or community-based
services under such waiver,

the State will provide for an evaluation of the need for such

ski&led nursing facility or intermediate care facility services;

an

(C) such individuals who are determined to be likely to re-

quire the level of care provided in a skilled nursing facility or

intermediate care facility are informed of the feasible alter-

natives to the provision of skilled nursing facility or inter-

mediate care facility services, which such individuals may

choose if available under the waiver.
Each State with a waiver under this subsection shall provide to the
Secretary annually, consistent with a reasonable data collection
plan designed by the Secretary, information on the impact of the
waiver granted under this subsection on the type and amount of
medical assistance provided under the State plan and on the health
and welfare of recipients.

(3) A waiver granted under this subsection may include a waiv-
er of the requirements of section 1902(a)(1) (relating to
statewideness), section 1902(a)(10)(B) (relating to comparability),
and section 1902(a)(10)(C)G)III) (relating to income and resource
rules applicable in the community). Subject to a termination by the
State (with notice to the Secretary) at any time, a waiver under
this subsection (other than a waiver described in subsection
(h)(2))3! shall be for an initial term of 3 years and, upon the re-
quest of a State, shall be extended for additional 5-year periods un-
less the Secretary determines that for the previous waiver period
the assurances provided under paragraph (2) have not been met.
A waiver may provide, with respect to post-eligibility treatment of
income of all individuals receiving services under the waiver, that
the maximum amount of the individual’s income which may be dis-
regarded for any month is equal to the amount that may be al-
lowed for that purpose under a waiver under subsection (c).

(4) A waiver under this subsection may, consistent with para-
graph (2), provide medical assistance to individuals for case man-
agement services, homemaker/home health aide services and per-
sonal care services, adult day health services, respite care, and
other medical and social services that can contribute to the health
and well-being of individuals and their ability to reside in a com-
munity-based care setting.

(5)(A) In the case of a State having a waiver approved under
this subsection, notwithstanding any other provision of section
1903 to the contrary, the total amount expended by the State for
medical assistance with respect to skilled nursing facility services,
intermediate care facility services, and home and community-based
services under the State plan for individuals 65 years of age or
older during a waiver year under this subsection may not exceed
the projected amount determined under subparagraph (B).

(B) For purposes of subparagraph (A), the projected amount
under this subparagraph is the sum of the following:

31The amendment made by section 2601(b)(1)(C) of Public Law 111-148 to the second sen-
tence of section 1915(d)(3) by inserting “(other than a waiver described in subsection (h)(2))”
after “A waiver under this subsection” was carried out by inserting such language after “(a]
waiver under this subsection” in order to effectuate the probable intent of Congress.
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(i) The aggregate amount of the State’s medical assistance
under this title for skilled nursing facility services and inter-
mediate care facility services furnished to individuals who
have attained the age of 65 for the base year increased by a
percentage which is equal to the lesser of 7 percent times the
number of years (rounded to the nearest quarter of a year) be-
ginning after the base year and ending at the end of the waiv-
er year involved or the sum of—

I) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the beginning of the base year and
the beginning of the waiver year involved, plus

(II) the percentage increase between the beginning of
the base year and the beginning of the waiver year in-
volved in the number of residents in the State who have
attained the age of 65, plus

(III) 2 percent for each year (rounded to the nearest
quarter of a year) beginning after the base year and end-
ing at the end of the waiver year.

(ii) The aggregate amount of the State’s medical assistance
under this title for home and community-based services for in-
dividuals who have attained the age of 65 for the base year in-
creased by a percentage which is equal to the lesser of 7 per-
cent times the number of years (rounded to the nearest quarter
of a year) beginning after the base year and ending at the end
of the waiver year involved or the sum of—

(I) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the beginning of the base year and
the beginning of the waiver year involved, plus

(IT) the percentage increase between the beginning of
the base year and the beginning of the waiver year in-
volved in the number of residents in the State who have
attained the age of 65, plus

(III) 2 percent for each year (rounded to the nearest
quarter of a year) beginning after the base year and end-
ing at the end of the waiver year.

(iii) The Secretary shall develop and promulgate by regulation
(by not later than October 1, 1989)—

(I) a method, based on an index of appropriately weighted
indicators of changes in the wages and prices of the mix of
goods and services which comprise both skilled nursing facility
services and intermediate care facility services (regardless of
the source of payment for such services), for projecting the per-
centage increase for purposes of clause (1)(I);

(II) a method, based on an index of appropriately weighted
indicators of changes in the wages and prices of the mix of
goods and services which comprise home and community-based
services (regardless of the source of payment for such services),
for projecting the percentage increase for purposes of clause
@1)(I); and

(III) a method for projecting, on a State specific basis, the
percentage increase in the number of residents in each State
who are over 65 years of age for any period.
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The Secretary shall develop (by not later than October 1, 1989) a
method for projecting, on a State-specific basis, the percentage in-
crease in the number of residents in each State who are over 65
years of age for any period. Effective on and after the date the Sec-
retary promulgates the regulation under clause (iii), any reference
in this subparagraph to the “lesser of 7 percent” shall be deemed
to be a reference to the “greater of 7 percent”.

(iv)32 If there is enacted after December 22, 1987, an Act
which amends this title whose provisions become effective on or
after such date and which results in an increase in the aggregate
amount of medical assistance under this title for nursing facility
services and home and community-based services for individuals
who have attained the age of 65 years, the Secretary, at the re-
quest of a State with a waiver under this subsection for a waiver
year or years and in close consultation with the State, shall adjust
the projected amount computed under this subparagraph for the
waiver year or years to take into account such increase.

(C) In this paragraph:

(i) The term “home and community-based services” in-
cludes services described in sections 1905(a)(7) and 1905(a)(8),
services described in subsection (¢)(4)(B), services described in
paragraph (4), and personal care services.

(1i)(I) Subject to subclause (II), the term “base year” means
the most recent year (ending before the date of the enactment
of this subsection) for which actual final expenditures under
this title have been reported to, and accepted by, the Secretary.

(ITI) For purposes of subparagraph (C), in the case of a
State that does not report expenditures on the basis of the age
categories described in such subparagraph for a year ending
before the date of the enactment of this subsection, the term
“base year” means fiscal year 1989.

(i11) The term “intermediate care facility services” does not
include services furnished in an institution certified in accord-
ance with section 1905(d).

(6)(A) A determination by the Secretary to deny a request for
a waiver (or extension of waiver) under this subsection shall be
subject to review to the extent provided under section 1116(b).

(B) Notwithstanding any other provision of this Act, if the Sec-
retary denies a request of the State for an extension of a waiver
under this subsection, any waiver under this subsection in effect on
the date such request is made shall remain in effect for a period
of not less than 90 days after the date on which the Secretary de-
nies such request (or, if the State seeks review of such determina-
tion in accordance with subparagraph (A), the date on which a final
determination is made with respect to such review).

[(e)] HIV/AIDS . (e)(1)(A) Spbject to paragraph (2), the Secretary 51_1311_ grant a
"boarder baby" waiver to provide that a State plan approved under this title shall

] include as “medical assistance” under such plan payment for part
waiver. Never used.| . a]] of the cost of nursing care, respite care, physicians’ services,

prescribed drugs, medical devices and supplies, transportation
services, and such other services requested by the State as the Sec-
retary may approve which are provided pursuant to a written plan

32 Alignment as in original; should be moved 2-ems to the right.
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of care to a child described in subparagraph (B) with respect to
whom there has been a determination that but for the provision of
such services the infants would be likely to require the level of care
provided in a hospital or nursing facility the cost of which could be
reimbursed under the State plan.

(B) Children described in this subparagraph are individuals
under 5 years of age who—

(i) at the time of birth were infected with (or tested posi-
tively for) the etiologic agent for acquired immune deficiency
syndrome (AIDS),

(ii) have such syndrome, or

(iii) at the time of birth were dependent on heroin, cocaine,
or phencyclidine,

and with respect to whom adoption or foster care assistance is (or
will be) made available under part E of title IV.

(2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—

(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;

(B) under such waiver the average per capita expenditure
estimated by the State in any fiscal year for medical assistance
provided with respect to such individuals does not exceed 100
percent of the average per capita expenditure that the State
reasonably estimates would have been made in that fiscal year
for expenditures under the State plan for such individuals if
the waiver had not been granted; and

(C) the State will provide to the Secretary annually, con-
sistent with a data collection plan designed by the Secretary,
information on the impact of the waiver granted under this
subsection on the type and amount of medical assistance pro-
vided under the State plan and on the health and welfare of
recipients.

(3) A waiver granted under this subsection may include a waiv-
er of the requirements of section 1902(a)(1) (relating to
statewideness) and section 1902(a)(10)(B) (relating to com-
parability). A waiver under this subsection shall be for an initial
term of 3 years and, upon the request of a State, shall be extended
for additional five-year periods unless the Secretary determines
that for the previous waiver period the assurances provided under
paragraph (2) have not been met.

(4) The provisions of paragraph (6) of subsection (d) shall apply
tg this subsection in the same manner as it applies to subsection

(f)(1) The Secretary shall monitor the implementation of waiv-
ers granted under this section to assure that the requirements for
such waiver are being met and shall, after notice and opportunity
for a hearing, terminate any such waiver where he finds non-
compliance has occurred.

(2) A request to the Secretary from a State for approval of a
proposed State plan or plan amendment or a waiver of a require-
ment of this title submitted by the State pursuant to a provision
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of this title shall be deemed granted unless the Secretary, within
90 days after the date of its submission to the Secretary, either de-
nies such request in writing or informs the State agency in writing
with respect to any additional information which is needed in order
to make a final determination with respect to the request. After the
date the Secretary receives such additional information, the re-
quest shall be deemed granted unless the Secretary, within 90 days
of such date, denies such request.

(g)(1) A State may provide, as medical assistance, case man-
agement services under the plan without regard to the require-
ments of section 1902(a)(1) and section 1902(a)(10)(B). The provi-
sion of case management services under this subsection shall not
restrict the choice of the individual to receive medical assistance in
violation of section 1902(a)(23). A State may limit the provision of
case management services under this subsection to individuals
with acquired immune deficiency syndrome (AIDS), or with AIDS-
related conditions, or with either, or to individuals described in sec-
tion 1902(z)(1)(A) and a State may limit the provision of case man-
agement services under this subsection to individuals with chronic
mental illness. The State may limit the case managers available
with respect to case management services for eligible individuals
with developmental disabilities or with chronic mental illness in
order to ensure that the case managers for such individuals are ca-
pable of ensuring that such individuals receive needed services.

(2) For purposes of this subsection:

(A)3) The term “case management services” means serv-
ices which will assist individuals eligible under the plan in
gaining access to needed medical, social, educational, and other
services.

(ii) Such term includes the following:

(I) Assessment of an eligible individual to determine
service needs, including activities that focus on needs iden-
tification, to determine the need for any medical, edu-
cational, social, or other services. Such assessment activi-
ties include the following:

(aa) Taking client history.

(bb) Identifying the needs of the individual, and
completing related documentation.

(cc) Gathering information from other sources
such as family members, medical providers, social
workers, and educators, if necessary, to form a com-
plete assessment of the eligible individual.

(II) Development of a specific care plan based on the
information collected through an assessment, that specifies
the goals and actions to address the medical, social, edu-
cational, and other services needed by the eligible indi-
vidual, including activities such as ensuring the active par-
ticipation of the eligible individual and working with the
individual (or the individual’s authorized health care deci-
sion maker) and others to develop such goals and identify
a course of action to respond to the assessed needs of the
eligible individual.

(III) Referral and related activities to help an indi-
vidual obtain needed services, including activities that
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help link eligible individuals with medical, social, edu-

cational providers or other programs and services that are

capable of providing needed services, such as making refer-
rals to providers for needed services and scheduling ap-
pointments for the individual.

(IV) Monitoring and followup activities, including ac-
tivities and contacts that are necessary to ensure the care
plan is effectively implemented and adequately addressing
the needs of the eligible individual, and which may be with
the individual, family members, providers, or other entities
and conducted as frequently as necessary to help deter-
mine such matters as—

(aa) whether services are being furnished in ac-
cordance with an individual’s care plan;

(bb) whether the services in the care plan are ade-
quate; and

(cc) whether there are changes in the needs or sta-
tus of the eligible individual, and if so, making nec-
essary adjustments in the care plan and service ar-
rangements with providers.

(iii) Such term does not include the direct delivery of an
underlying medical, educational, social, or other service to
which an eligible individual has been referred, including, with
respect to the direct delivery of foster care services, services
such as (but not limited to) the following:

(I) Research gathering and completion of documenta-
tion required by the foster care program.

(II) Assessing adoption placements.

(III) Recruiting or interviewing potential foster care
parents.

(IV) Serving legal papers.

(V) Home investigations.

(VI) Providing transportation.

(VII) Administering foster care subsidies.

(VIII) Making placement arrangements.

(B) The term “targeted case management services” are
case management services that are furnished without regard to
the requirements of section 1902(a)(1) and section
1902(a)(10)(B) to specific classes of individuals or to individuals
who reside in specified areas.

(3) With respect to contacts with individuals who are not eligi-
ble for medical assistance under the State plan or, in the case of
targeted case management services, individuals who are eligible for
such assistance but are not part of the target population specified
in the State plan, such contacts—

(A) are considered an allowable case management activity,
when the purpose of the contact is directly related to the man-
agement of the eligible individual’s care; and

(B) are not considered an allowable case management ac-
tivity if such contacts relate directly to the identification and
management of the noneligible or nontargeted individual’s
needs and care.

(4)(A) In accordance with section 1902(a)(25), Federal financial
participation only is available under this title for case management
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services or targeted case management services if there are no other
third parties liable to pay for such services, including as reimburse-
ment under a medical, social, educational, or other program.

(B) A State shall allocate the costs of any part of such services
which are reimbursable under another federally funded program in
accordance with OMB Circular A-87 (or any related or successor
guidance or regulations regarding allocation of costs among feder-
ally funded programs) under an approved cost allocation program.

(5) Nothing in this subsection shall be construed as affecting
the application of rules with respect to third party liability under
programs, or activities carried out under title XXVI of the Public
Health Service Act or by the Indian Health Service.

(h)(1) No waiver under this section (other than a waiver under
subsection (c), (d), or (e), or a waiver described in paragraph (2))
may extend over a period of longer than two years unless the State
requests continuation of such waiver, and such request shall be
deemed granted unless the Secretary, within 90 days after the date
of its submission to the Secretary, either denies such request in
writing or informs the State agency in writing with respect to any
additional information which is needed in order to make a final de-
termination with respect to the request. After the date the Sec-
retary receives such additional information, the request shall be
deemed granted unless the Secretary, within 90 days of such date,
denies such request.

(2)(A) Notwithstanding subsections (¢)(3) and (d) (3), any waiv-
er under subsection (b), (c), or (d), or a waiver under section 1115,
that provides medical assistance for dual eligible individuals (in-
cluding any such waivers under which non dual eligible individuals
may be enrolled in addition to dual eligible individuals) may be
conducted for a period of 5 years and, upon the request of the
State, may be extended for additional 5-year periods unless the
Secretary determines that for the previous waiver period the condi-
tions for the waiver have not been met or it would no longer be
cost-effective and efficient, or consistent with the purposes of this
title, to extend the waiver.

(B) In this paragraph, the term “dual eligible individual”
means an individual who is entitled to, or enrolled for, benefits
under part A of title XVIII, or enrolled for benefits under part B
of title XVIII, and is eligible for medical assistance under the State
plan under this title or under a waiver of such plan.

(i) STATE PLAN AMENDMENT OPTION TO PROVIDE HOME AND
COMMUNITY-BASED SERVICES FOR ELDERLY AND DISABLED INDIVID-
UALS.—

(1) IN GENERAL.—Subject to the succeeding provisions of
this subsection, a State may provide through a State plan
amendment for the provision of medical assistance for home
and community-based services (within the scope of services de-
scribed in paragraph (4)(B) of subsection (c) for which the Sec-
retary has the authority to approve a waiver and not including
room and board) for individuals eligible for medical assistance
under the State plan whose income does not exceed 150 per-
cent of the poverty line (as defined in section 2110(c)(5)), with-
out determining that but for the provision of such services the
individuals would require the level of care provided in a hos-
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pital or a nursing facility or intermediate care facility for the
mentally retarded, but only if the State meets the following re-
quirements:

(A) NEEDS-BASED CRITERIA FOR ELIGIBILITY FOR, AND
RECEIPT OF, HOME AND COMMUNITY-BASED SERVICES.—The
State establishes needs-based criteria for determining an
individual’s eligibility under the State plan for medical as-
sistance for such home and community-based services, and
if the individual is eligible for such services, the specific
home and community-based services that the individual
will receive.

(B) ESTABLISHMENT OF MORE STRINGENT NEEDS-BASED
ELIGIBILITY CRITERIA FOR INSTITUTIONALIZED CARE.—The
State establishes needs-based criteria for determining
whether an individual requires the level of care provided
in a hospital, a nursing facility, or an intermediate care fa-
cility for the mentally retarded under the State plan or
under any waiver of such plan that are more stringent
than the needs-based criteria established under subpara-
graph (A) for determining eligibility for home and commu-
nity-based services.

(C) PROJECTION OF NUMBER OF INDIVIDUALS TO BE
PROVIDED HOME AND COMMUNITY-BASED SERVICES.—The
State submits to the Secretary, in such form and manner,
and upon such frequency as the Secretary shall specify,
the projected number of individuals to be provided home
and community-based services.

(D) CRITERIA BASED ON INDIVIDUAL ASSESSMENT.—

(i) IN GENERAL.—The criteria established by the

State for purposes of subparagraphs (A) and (B) re-

quires an assessment of an individual’s support needs

and capabilities, and may take into account the inabil-
ity of the individual to perform 2 or more activities of
daily living (as defined in section 7702B(c)(2)(B) of the

Internal Revenue Code of 1986) or the need for signifi-

cant assistance to perform such activities, and such

other risk factors as the State determines to be appro-
priate.

(ii) ADJUSTMENT AUTHORITY.—The State plan
amendment provides the State with the option to mod-

ify the criteria established under subparagraph (A)

(without having to obtain prior approval from the Sec-

retary) in the event that the enrollment of individuals

eligible for home and community-based services ex-
ceeds the projected enrollment submitted for purposes
of subparagraph (C), but only if—

(I) the State provides at least 60 days notice
to the Secretary and the public of the proposed
modification;

(II) the State deems an individual receiving
home and community-based services on the basis
of the most recent version of the criteria in effect
prior to the effective date of the modification to
continue to be eligible for such services after the
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effective date of the modification and until such

time as the individual no longer meets the stand-

ard for receipt of such services under such pre-
modified criteria; and

(ITI) after the effective date of such modifica-
tion, the State, at a minimum, applies the criteria
for determining whether an individual requires
the level of care provided in a hospital, a nursing
facility, or an intermediate care facility for the
mentally retarded under the State plan or under
any waiver of such plan which applied prior to the
application of the more stringent criteria devel-
oped under subparagraph (B).

(E) INDEPENDENT EVALUATION AND ASSESSMENT.—

(i) ELIGIBILITY DETERMINATION.—The State uses
an independent evaluation for making the determina-
tions described in subparagraphs (A) and (B).

(ii) ASSESSMENT.—In the case of an individual
who is determined to be eligible for home and commu-
nity-based services, the State uses an independent as-
sessment, based on the needs of the individual to—

(I) determine a necessary level of services and
supports to be provided, consistent with an indi-
vidual’s physical and mental capacity;

(II) prevent the provision of unnecessary or
inappropriate care; and

(IIT) establish an individualized care plan for
the individual in accordance with subparagraph
(@)

(F) AssSesSMENT.—The independent assessment re-
quired under subparagraph (E)i) shall include the fol-
lowing:

(1) An objective evaluation of an individual’s in-
ability to perform 2 or more activities of daily living
(as defined in section 7702B(c)(2)(B) of the Internal
Revenue Code of 1986) or the need for significant as-
sistance to perform such activities.

(ii) A face-to-face evaluation of the individual by
an individual trained in the assessment and evalua-
tion of individuals whose physical or mental conditions
trigger a potential need for home and community-
based services.

(iii) Where appropriate, consultation with the indi-
vidual’s family, spouse, guardian, or other responsible
individual.

(iv) Consultation with appropriate treating and
consulting health and support professionals caring for
the individual.

(v) An examination of the individual’s relevant
history, medical records, and care and support needs,
guided by best practices and research on effective
strategies that result in improved health and quality
of life outcomes.
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(vi) If the State offers individuals the option to
self-direct the purchase of, or control the receipt of,
home and community-based service, an evaluation of
the ability of the individual or the individual’s rep-
resentative to self-direct the purchase of, or control the
receipt of, such services if the individual so elects.

(G) INDIVIDUALIZED CARE PLAN.—

(i) IN GENERAL.—In the case of an individual who
is determined to be eligible for home and community-
based services, the State uses the independent assess-
ment required under subparagraph (E)(ii) to establish
a written individualized care plan for the individual.

(ii) PLAN REQUIREMENTS.—The State ensures that
the individualized care plan for an individual—

(I) is developed—

(aa) in consultation with the individual,
the individual’s treating physician, health
care or support professional, or other appro-
priate individuals, as defined by the State,
and, where appropriate the individual’s fam-
ily, caregiver, or representative; and

(bb) taking into account the extent of, and
need for, any family or other supports for the
individual;

(II) identifies the necessary home and commu-
nity-based services to be furnished to the indi-
vidual (or, if the individual elects to self-direct the
purchase of, or control the receipt of, such serv-
ices, funded for the individual); and

(III) is reviewed at least annually and as
needed when there is a significant change in the
individual’s circumstances.

|[(i)(‘|)(G)(iii)] Self-directed care option. I (iii) STATE OPTION TO OFFER ELECTION FOR SELF-

DIRECTED SERVICES.—

(I) INDIVIDUAL CHOICE.—At the option of the
State, the State may allow an individual or the in-
dividual’s representative to elect to receive self-di-
rected home and community-based services in a
manner which gives them the most control over
such services consistent with the individual’s
abilities and the requirements of subclauses (II)
and (III).

(II) SELF-DIRECTED SERVICES.—The term “self-
directed” means, with respect to the home and
community-based services offered under the State
plan amendment, such services for the individual
which are planned and purchased under the direc-
tion and control of such individual or the individ-
ual’s authorized representative, including the
amount, duration, scope, provider, and location of
such services, under the State plan consistent
with the following requirements:

(aa) ASSESSMENT.—There is an assess-

ment of the needs, capabilities, and pref-
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erences of the individual with respect to such
services.

(bb) SERVICE PLAN.—Based on such as-
sessment, there is developed jointly with such
individual or the individual’s authorized rep-
resentative a plan for such services for such
individual that is approved by the State and
that satisfies the requirements of subclause
IID).

(III) PLAN REQUIREMENTS.—For purposes of
subclause (II)(bb), the requirements of this sub-
clause are that the plan—

(aa) specifies those services which the in-
dividual or the individual’s authorized rep-
resentative would be responsible for directing;

(bb) identifies the methods by which the
individual or the individual’s authorized rep-
resentative will select, manage, and dismiss
providers of such services;

(cc) specifies the role of family members
and others whose participation is sought by
the individual or the individual’s authorized
representative with respect to such services;

(dd) is developed through a person-cen-
tered process that is directed by the indi-
vidual or the individual’s authorized rep-
resentative, builds upon the individual’s ca-
pacity to engage in activities that promote
community life and that respects the individ-
ual’s preferences, choices, and abilities, and
involves families, friends, and professionals as
desired or required by the individual or the
individual’s authorized representative;

(ee) includes appropriate risk manage-
ment techniques that recognize the roles and
sharing of responsibilities in obtaining serv-
ices in a self-directed manner and assure the
appropriateness of such plan based upon the
resources and capabilities of the individual or
the individual’'s authorized representative;
and

(ff) may include an individualized budget
which identifies the dollar value of the serv-
ices and supports under the control and direc-
tion of the individual or the individual’s au-
thorized representative.

(IV) BUDGET PROCESS.—With respect to indi-
vidualized budgets described in subclause (III)(ff),
the State plan amendment—

(aa) describes the method for calculating
the dollar values in such budgets based on re-
liable costs and service utilization;

(bb) defines a process for making adjust-
ments in such dollar values to reflect changes
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in dindividual assessments and service plans;
ant

(cc) provides a procedure to evaluate ex-
penditures under such budgets.

(H) QUALITY ASSURANCE; CONFLICT OF INTEREST
STANDARDS.—

(1) QUALITY ASSURANCE.—The State ensures that
the provision of home and community-based services
meets Federal and State guidelines for quality assur-
ance.

(ii) CONFLICT OF INTEREST STANDARDS.—The State
establishes standards for the conduct of the inde-
pendent evaluation and the independent assessment
to safeguard against conflicts of interest.

(I) REDETERMINATIONS AND APPEALS.—The State al-
lows for at least annual redeterminations of eligibility, and
appeals in accordance with the frequency of, and manner
in which, redeterminations and appeals of eligibility are
made under the State plan.

(J) PRESUMPTIVE ELIGIBILITY FOR ASSESSMENT.—The
State, at its option, elects to provide for a period of pre-
sumptive eligibility (not to exceed a period of 60 days) only
for those individuals that the State has reason to believe
may be eligible for home and community-based services.
Such presumptive eligibility shall be limited to medical as-
sistance for carrying out the independent evaluation and
assessment under subparagraph (E) to determine an indi-
vidual’s eligibility for such services and if the individual is
so eligible, the specific home and community-based serv-
ices that the individual will receive.

(2) DEFINITION OF INDIVIDUAL’S REPRESENTATIVE.—In this
section, the term “individual’s representative” means, with re-
spect to an individual, a parent, a family member, or a guard-
ian of the individual, an advocate for the individual, or any
other individual who is authorized to represent the individual.

(3) NONAPPLICATION.—A State may elect in the State plan
amendment approved under this section to not comply with the
requirements of section 1902(a)(10)(B) (relating to com-
parability) and section 1902(a)(10)(C)G)III) (relating to income
and resource rules applicable in the community), but only for
purposes of provided home and community-based services in
accordance with such amendment. Any such election shall not
be construed to apply to the provision of services to an indi-
vidual receiving medical assistance in an institutionalized set-
ting as a result of a determination that the individual requires
the level of care provided in a hospital or a nursing facility or
intermediate care facility for the mentally retarded.

(4) NO EFFECT ON OTHER WAIVER AUTHORITY.—Nothing in
this subsection shall be construed as affecting the option of a
State to offer home and community-based services under a
waiver under subsections (c) or (d) of this section or under sec-
tion 1115.

(5) CONTINUATION OF FEDERAL FINANCIAL PARTICIPATION
FOR MEDICAL ASSISTANCE PROVIDED TO INDIVIDUALS AS OF EF-
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[(i)(6)] States may cover
individuals up to about 300%
SSI (or about 223% FPL per
MACStats Exhibit 37 for 2022)
only if they are receiving §
1915(c) waiver services.

FECTIVE DATE OF STATE PLAN AMENDMENT.—Notwithstanding
paragraph (1)(B), Federal financial participation shall continue
to be available for an individual who is receiving medical as-
sistance in an institutionalized setting, or home and commu-
nity-based services provided under a waiver under this section
or section 1115 that is in effect as of the effective date of the
State plan amendment submitted under this subsection, as a
result of a determination that the individual requires the level
of care provided in a hospital or a nursing facility or inter-
mediate care facility for the mentally retarded, without regard
to whether such individuals satisfy the more stringent eligi-
bility criteria established under that paragraph, until such
time as the individual is discharged from the institution or
waiver program or no longer requires such level of care.

(6) STATE OPTION TO PROVIDE HOME AND COMMUNITY-BASED
SERVICES TO INDIVIDUALS ELIGIBLE FOR SERVICES UNDER A
WAIVER.—

(A) IN GENERAL.—A State that provides home and
community-based services in accordance with this sub-
section to individuals who satisfy the needs-based criteria
for the receipt of such services established under para-
graph (1)(A) may, in addition to continuing to provide such
services to such individuals, elect to provide home and
community-based services in accordance with the require-
ments of this paragraph to individuals who are eligible for
home and community-based services under a waiver ap-
proved for the State under subsection (c), (d), or (e) or
under section 1115 to provide such services, but only for
those individuals whose income does not exceed 300 per-
cent of the supplemental security income benefit rate es-
tablished by section 1611(b)(1).

(B) APPLICATION OF SAME REQUIREMENTS FOR INDIVID-
UALS SATISFYING NEEDS-BASED CRITERIA.—Subject to sub-
paragraph (C), a State shall provide home and community-
based services to individuals under this paragraph in the
same manner and subject to the same requirements as
apply under the other paragraphs of this subsection to the
provision of home and community-based services to indi-
viduals who satisfy the needs-based criteria established
under paragraph (1)(A).

(C) AUTHORITY TO OFFER DIFFERENT TYPE, AMOUNT,
DURATION, OR SCOPE OF HOME AND COMMUNITY-BASED
SERVICES.—A State may offer home and community-based
services to individuals under this paragraph that differ in

[(i)(7)] States can limit eligibility
to serve individuals up to 300%
SSI (or 223% FPL per
MACStats Exhibit 37 for 2022)
only if they are receiving §
1915(c) waiver services.

type, amount, duration, or scope from the home and com-
munity-based services offered for individuals who satisfy
the needs-based criteria established under paragraph
(1)(A), so long as such services are within the scope of
services described in paragraph (4)(B) of subsection (c) for
which the Secretary has the authority to approve a waiver
and do not include room or board.

(7) STATE OPTION TO OFFER HOME AND COMMUNITY-BASED

March 30, 2023
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(A) IN GENERAL.—A State may elect in a State plan
amendment under this subsection to target the provision
of home and community-based services under this sub-
section to specific populations and to differ the type,
amount, duration, or scope of such services to such specific
populations.

(B) 5-YEAR TERM.—

(i) IN GENERAL.—An election by a State under this
paragraph shall be for a period of 5 years.

(ii) PHASE-IN OF SERVICES AND ELIGIBILITY PER-
MITTED DURING INITIAL 5-YEAR PERIOD.—A State mak-
ing an election under this paragraph may, during the
first 5-year period for which the election is made,
phase-in the enrollment of eligible individuals, or the
provision of services to such individuals, or both, so
long as all eligible individuals in the State for such
services are enrolled, and all such services are pro-
vided, before the end of the initial 5-year period.

(C) RENEWAL.—An election by a State under this para-
graph may be renewed for additional 5-year terms if the
Secretary determines, prior to beginning of each such re-
newal period, that the State has—

(i) adhered to the requirements of this subsection
and paragraph in providing services under such an
election; and

(ii) met the State’s objectives with respect to qual-
ity improvement and beneficiary outcomes.

[G)] Self-directed (G)(1) A State may provide, as “medical assistance”, payment

; for part or all of the cost of self-directed personal assistance serv-
perspnal assistant ices (other than room and board) under the plan which are pro-
services. vided pursuant to a written plan of care to individuals with respect

to whom there has been a determination that, but for the provision
of such services, the individuals would require and receive personal
care services under the plan, or home and community-based serv-
ices provided pursuant to a waiver under subsection (c). Self-di-
rected personal assistance services may not be provided under this
subsection to individuals who reside in a home or property that is
owned, operated, or controlled by a provider of services, not related
by blood or marriage.

(2) The Secretary shall not grant approval for a State self-di-
rected personal assistance services program under this section un-
less the State provides assurances satisfactory to the Secretary of
the following:

(A) Necessary safeguards have been taken to protect the
health and welfare of individuals provided services under the
program, and to assure financial accountability for funds ex-
pended with respect to such services.

b (B) The State will provide, with respect to individuals
who—

(i) are entitled to medical assistance for personal care

services under the plan, or receive home and community-

based services under a waiver granted under subsection
(c);
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(ii) may require self-directed personal assistance serv-
ices; and

(iii) may be eligible for self-directed personal assist-
ance services,

an evaluation of the need for personal care under the plan, or

personal services under a waiver granted under subsection (c).

(C) Such individuals who are determined to be likely to re-
quire personal care under the plan, or home and community-
based services under a waiver granted under subsection (c) are
informed of the feasible alternatives, if available under the
State’s self-directed personal assistance services program, at
the choice of such individuals, to the provision of personal care
services under the plan, or personal assistance services under
a waiver granted under subsection (c).

(D) The State will provide for a support system that en-
sures participants in the self-directed personal assistance serv-
ices program are appropriately assessed and counseled prior to
enrollment and are able to manage their budgets. Additional
counseling and management support may be provided at the
request of the participant.

(E) The State will provide to the Secretary an annual re-
port on the number of individuals served and total expendi-
tures on their behalf in the aggregate. The State shall also pro-
vide an evaluation of overall impact on the health and welfare
of participating individuals compared to non-participants every
three years.

(3) A State may provide self-directed personal assistance serv-
ices under the State plan without regard to the requirements of
section 1902(a)(1) and may limit the population eligible to receive
these services and limit the number of persons served without re-
gard to section 1902(a)(10)(B).

(4)(A) For purposes of this subsection, the term “self-directed
personal assistance services” means personal care and related serv-
ices, or home and community-based services otherwise available
under the plan under this title or subsection (c), that are provided
to an eligible participant under a self-directed personal assistance
services program under this section, under which individuals, with-
in an approved self-directed services plan and budget, purchase
personal assistance and related services, and permits participants
to hire, fire, supervise, and manage the individuals providing such
services.

(B) At the election of the State—

(i) a participant may choose to use any individual capable
of providing the assigned tasks including legally liable rel-
atives as paid providers of the services; and

(ii) the individual may use the individual’s budget to ac-
quire items that increase independence or substitute (such as
a microwave oven or an accessibility ramp) for human assist-
ance, to the extent that expenditures would otherwise be made
for the human assistance.

(5) For purpose of this section, the term “approved self-directed
services plan and budget” means, with respect to a participant, the
establishment of a plan and budget for the provision of self-directed
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personal assistance services, consistent with the following require-
ments:

(A) SELF-DIRECTION.—The participant (or in the case of a
participant who is a minor child, the participant’s parent or
guardian, or in the case of an incapacitated adult, another in-
dividual recognized by State law to act on behalf of the partici-
pant) exercises choice and control over the budget, planning,
and purchase of self-directed personal assistance services, in-
cluding the amount, duration, scope, provider, and location of
service provision.

(B) ASSESSMENT OF NEEDS.—There is an assessment of the
needs, strengths, and preferences of the participants for such
services.

(C) SERVICE PLAN.—A plan for such services (and supports
for such services) for the participant has been developed and
approved by the State based on such assessment through a
person-centered process that—

(i) builds upon the participant’s capacity to engage in
activities that promote community life and that respects
the participant’s preferences, choices, and abilities; and

(ii) involves families, friends, and professionals in the
planning or delivery of services or supports as desired or
required by the participant.

(D) SERVICE BUDGET.—A budget for such services and sup-
ports for the participant has been developed and approved by
the State based on such assessment and plan and on a method-
ology that uses valid, reliable cost data, is open to public in-
spection, and includes a calculation of the expected cost of such
services if those services were not self-directed. The budget
may not restrict access to other medically necessary care and
services furnished under the plan and approved by the State
but not included in the budget.

(E) APPLICATION OF QUALITY ASSURANCE AND RISK MANAGE-
MENT.—There are appropriate quality assurance and risk man-
agement techniques used in establishing and implementing
such plan and budget that recognize the roles and responsibil-
ities in obtaining services in a self-directed manner and assure
the appropriateness of such plan and budget based upon the
participant’s resources and capabilities.

(6) A State may employ a financial management entity to
make payments to providers, track costs, and make reports under
the program. Payment for the activities of the financial manage-
ment entity shall be at the administrative rate established in sec-
tion 1903(a).

(k) STATE PLAN OPTION TO PROVIDE HOME AND COMMUNITY-
BASED ATTENDANT SERVICES AND SUPPORTS.—

(1) IN GENERAL.—Subject to the succeeding provisions of
this subsection, beginning October 1, 2011, a State may pro-
vide through a State plan amendment for the provision of med-
ical assistance for home and community-based attendant serv-
ices and supports for individuals who are eligible for medical
assistance under the State plan whose income does not exceed
150 percent of the poverty line (as defined in section 2110(c)(5))
or, if greater, the income level applicable for an individual who
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has been determined to require an institutional level of care to
be eligible for nursing facility services under the State plan
and with respect to whom there has been a determination that,
but for the provision of such services, the individuals would re-
quire the level of care provided in a hospital, a nursing facility,
an intermediate care facility for the mentally retarded, or an
institution for mental diseases, the cost of which could be reim-
bursed under the State plan, but only if the individual chooses
to receive such home and community-based attendant services
and supports, and only if the State meets the following require-
ments:

(A) AVAILABILITY.—The State shall make available
home and community-based attendant services and sup-
ports to eligible individuals, as needed, to assist in accom-
plishing activities of daily living, instrumental activities of
daily living, and health-related tasks through hands-on as-
sistance, supervision, or cueing—

(i) under a person-centered plan of services and
supports that is based on an assessment of functional
need and that is agreed to in writing by the individual
or, as appropriate, the individual’s representative;

(i1) in a home or community setting, which does
not include a nursing facility, institution for mental
diseases, or an intermediate care facility for the men-
tally retarded;

(iii) under an agency-provider model or other
model (as defined in paragraph (6)(C)); and

(iv) the furnishing of which—

(I) is selected, managed, and dismissed by the
individual, or, as appropriate, with assistance
from the individual’s representative;

(II) is controlled, to the maximum extent pos-
sible, by the individual or where appropriate, the
individual’s representative, regardless of who may
act as the employer of record; and

(IIT) provided by an individual who is quali-
fied to provide such services, including family
members (as defined by the Secretary).

(B) INCLUDED SERVICES AND SUPPORTS.—In addition to
assistance in accomplishing activities of daily living, in-
strumental activities of daily living, and health related
tasks, the home and community-based attendant services
and supports made available include—

(i) the acquisition, maintenance, and enhancement
of skills necessary for the individual to accomplish ac-
tivities of daily living, instrumental activities of daily
living, and health related tasks;

(i1) back-up systems or mechanisms (such as the
use of beepers or other electronic devices) to ensure
continuity of services and supports; and

(iii) voluntary training on how to select, manage,
and dismiss attendants.
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(C) EXCLUDED SERVICES AND SUPPORTS.—Subject to
subparagraph (D), the home and community-based attend-
ant services and supports made available do not include—

(1) room and board costs for the individual;

(ii) special education and related services provided
under the Individuals with Disabilities Education Act
and vocational rehabilitation services provided under
the Rehabilitation Act of 1973;

(iii) assistive technology devices and assistive
technology services other than those under (1)(B)(ii);

(iv) medical supplies and equipment; or

(v) home modifications.

(D) PERMISSIBLE SERVICES AND SUPPORTS.—The home
and community-based attendant services and supports
may include—

(i) expenditures for transition costs such as rent
and utility deposits, first month’s rent and utilities,
bedding, basic kitchen supplies, and other necessities
required for an individual to make the transition from
a nursing facility, institution for mental diseases, or
intermediate care facility for the mentally retarded to
a community-based home setting where the individual
resides; and

(ii) expenditures relating to a need identified in an
individual’s person-centered plan of services that in-
crease independence or substitute for human assist-
ance, to the extent that expenditures would otherwise
be made for the human assistance.

(2) INCREASED FEDERAL FINANCIAL PARTICIPATION.—For

!(k)(2)] 6 Percemage point purposes of payments to a State under section 1903(a)(1), with
increase in FMAP for CFC respect to amounts expended by the State to provide medical
services. assistance under the State plan for home and community-

based attendant services and supports to eligible individuals in

accordance with this subsection during a fiscal year quarter oc-
curring during the period described in paragraph (1), the Fed-
eral medical assistance percentage applicable to the State (as
determined under section 1905(b)) shall be increased by 6 per-
centage points.

(3) STATE REQUIREMENTS.—In order for a State plan
a}I:ruilndment to be approved under this subsection, the State
shall—

(A) develop and implement such amendment in col-
laboration with a Development and Implementation Coun-
cil established by the State that includes a majority of
members with disabilities, elderly individuals, and their
representatives and consults and collaborates with such in-
dividuals;

(B) provide consumer controlled home and community-
based attendant services and supports to individuals on a
statewide basis, in a manner that provides such services
and supports in the most integrated setting appropriate to
the individual’s needs, and without regard to the individ-
ual’s age, type or nature of disability, severity of disability,
or the form of home and community-based attendant serv-
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ices and supports that the individual requires in order to
lead an independent life;

(C) with respect to expenditures during the first full
fiscal year in which the State plan amendment is imple-
mented, maintain or exceed the level of State expenditures
for medical assistance that is provided under section
1905(a), section 1915, section 1115, or otherwise to individ-
uals with disabilities or elderly individuals attributable to
the preceding fiscal year;

(D) establish and maintain a comprehensive, contin-
uous quality assurance system with respect to community-
based attendant services and supports that—

(i) includes standards for agency-based and other
delivery models with respect to training, appeals for
denials and reconsideration procedures of an indi-
vidual plan, and other factors as determined by the
Secretary;

(ii) incorporates feedback from consumers and
their representatives, disability organizations, pro-
viders, families of disabled or elderly individuals,
members of the community, and others and maximizes
consumer independence and consumer control;

(iii) monitors the health and well-being of each in-
dividual who receives home and community-based at-
tendant services and supports, including a process for
the mandatory reporting, investigation, and resolution
of allegations of neglect, abuse, or exploitation in con-
nection with the provision of such services and sup-
ports; and

(iv) provides information about the provisions of
the quality assurance required under clauses (i)
through (ii1) to each individual receiving such services;

(E) collect and report information, as determined nec-
essary by the Secretary, for the purposes of approving the
State plan amendment, providing Federal oversight, and
conducting an evaluation under paragraph (5)(A), includ-
ing data regarding how the State provides home and com-
munity-based attendant services and supports and other
home and community-based services, the cost of such serv-
ices and supports, and how the State provides individuals
with disabilities who otherwise qualify for institutional
care under the State plan or under a waiver the choice to
instead receive home and community-based services in lieu
of institutional care.

(4) COMPLIANCE WITH CERTAIN LAWS.—A State shall ensure
that, regardless of whether the State uses an agency-provider
model or other models to provide home and community-based
attendant services and supports under a State plan amend-
ment under this subsection, such services and supports are
provided in accordance with the requirements of the Fair
Labor Standards Act of 1938 and applicable Federal and State
laws regarding—
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(A) withholding and payment of Federal and State in-
come and payroll taxes;

(B) the provision of unemployment and workers com-
pensation insurance;

(C) maintenance of general liability insurance; and

(D) occupational health and safety.

(5) EVALUATION, DATA COLLECTION, AND REPORT TO CON-
GRESS.—

(A) EVALUATION.—The Secretary shall conduct an
evaluation of the provision of home and community-based
attendant services and supports under this subsection in
order to determine the effectiveness of the provision of
such services and supports in allowing the individuals re-
ceiving such services and supports to lead an independent
life to the maximum extent possible; the impact on the
physical and emotional health of the individuals who re-
ceive such services; and an comparative analysis of the
costs of services provided under the State plan amendment
under this subsection and those provided under institu-
tional care in a nursing facility, institution for mental dis-
eases, or an intermediate care facility for the mentally re-
tarded.

(B) DATA COLLECTION.—The State shall provide the
Secretary with the following information regarding the
provision of home and community-based attendant services
and supports under this subsection for each fiscal year for
which such services and supports are provided:

(1) The number of individuals who are estimated
to receive home and community-based attendant serv-
ices and supports under this subsection during the fis-
cal year.

(ii) The number of individuals that received such
services and supports during the preceding fiscal year.

(iii) The specific number of individuals served by
type of disability, age, gender, education level, and
employment status.

(iv) Whether the specific individuals have been
previously served under any other home and commu-
nity based services program under the State plan or
under a waiver.

(C) REPORTS.—Not later than—

(i) December 31, 2013, the Secretary shall submit
to Congress and make available to the public an in-
terim report on the findings of the evaluation under
subparagraph (A); and

(ii) December 31, 2015, the Secretary shall submit
to Congress and make available to the public a final
report on the findings of the evaluation under sub-
paragraph (A).

(6) DEFINITIONS.—In this subsection:

(A) ACTIVITIES OF DAILY LIVING.—The term “activities
of daily living” includes tasks such as eating, toileting,
grooming, dressing, bathing, and transferring.
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(B) CONSUMER CONTROLLED.—The term “consumer
controlled” means a method of selecting and providing
services and supports that allow the individual, or where
appropriate, the individual’s representative, maximum
control of the home and community-based attendant serv-
ices and supports, regardless of who acts as the employer
of record.

(C) DELIVERY MODELS.—

(i) AGENCY-PROVIDER MODEL.—The term “agency-
provider model” means, with respect to the provision
of home and community-based attendant services and
supports for an individual, subject to paragraph (4), a
method of providing consumer controlled services and
supports under which entities contract for the provi-
sion of such services and supports.

(ii) OTHER MODELS.—The term “other models”
means, subject to paragraph (4), methods, other than
an agency-provider model, for the provision of con-
sumer controlled services and supports. Such models
may include the provision of vouchers, direct cash pay-
ments, or use of a fiscal agent to assist in obtaining
services.

(D) HEALTH-RELATED TASKS.—The term “health-re-
lated tasks” means specific tasks related to the needs of an
individual, which can be delegated or assigned by licensed
health-care professionals under State law to be performed
by an attendant.

(E) INDIVIDUAL’S REPRESENTATIVE.—The term “individ-
ual’s representative” means a parent, family member,
guardian, advocate, or other authorized representative of
an individual

(F) INSTRUMENTAL ACTIVITIES OF DAILY LIVING.—The
term “instrumental activities of daily living” includes (but
is not limited to) meal planning and preparation, man-
aging finances, shopping for food, clothing, and other es-
sential items, performing essential household chores, com-
municating by phone or other media, and traveling around
and participating in the community.

[(1)] State option of (1) STATE PLAN AMENDMENT OPTION TO PROVIDE MEDICAL AS-
SISTANCE FOR CERTAIN INDIVIDUALS WHO ARE PATIENTS IN CER-

coverage for fiscal years TAIN INSTITUTIONS FOR MENTAL DISEASES.—

2019-2023 for up to 30 (1) IN GENERAL.—With respect to calendar quarters begin-
days in a 12-month period ning during the period beginning October 1, 2019, and ending
for individuals with SUD in September 30, 2023, a State may elect, through a State plan
an IMD. amendment, to provide medical assistance for items and serv-

ices furnished to an eligible individual who is a patient in an
eligible institution for mental diseases in accordance with the
requirements of this subsection.

(2) PAYMENTS.—Subject to paragraphs (3) and (4), amounts
expended under a State plan amendment under paragraph (1)
for services described in such paragraph furnished, with re-
spect to a 12-month period, to an eligible individual who is a
patient in an eligible institution for mental diseases shall be
treated as medical assistance for which payment is made
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under section 1903(a) but only to the extent that such services
are furnished for not more than a period of 30 days (whether
or not consecutive) during such 12-month period.

(3) MAINTENANCE OF EFFORT.—

(A) IN GENERAL.—As a condition for a State receiving
payments under section 1903(a) for medical assistance pro-
vided in accordance with this subsection, the State shall
(during the period in which it so furnished such medical
assistance through a State plan amendment under this
subsection) maintain on an annual basis a level of funding
expended by the State (and political subdivisions thereof)
other than under this title from non-Federal funds for—

(i) items and services furnished to eligible individ-
uals who are patients in eligible institutions for men-
tal diseases that is not less than the level of such
funding for such items and services for the most re-
cently ended fiscal year as of the date of enactment of
this subsection or, if higher, for the most recently
ended fiscal year as of the date the State submits a
State plan amendment to the Secretary to provide
such medical assistance in accordance with this sub-
section; and

(ii) items and services (including services de-
scribed in subparagraph (B)) furnished to eligible indi-
viduals in outpatient and community-based settings
that is not less than the level of such funding for such
items and services for the most recently ended fiscal
year as of the date of enactment of this subsection or,
if higher, for the most recently ended fiscal year as of
the date the State submits a State plan amendment to
the Secretary to provide such medical assistance in ac-
cordance with this subsection.

(B) SERVICES DESCRIBED.—For purposes of subpara-
graph (A)(ii), services described in this subparagraph are
the following:

(i) Outpatient and community-based substance
use disorder treatment.

(ii) Evidence-based recovery and support services.

(iii) Clinically-directed therapeutic treatment to
facilitate recovery skills, relapse prevention, and emo-
tional coping strategies.

(iv) Outpatient medication-assisted treatment, re-
lated therapies, and pharmacology.

(v) Counseling and clinical monitoring.

(vi) Outpatient withdrawal management and re-
lated treatment designed to alleviate acute emotional,
behavioral, cognitive, or biomedical distress resulting
from, or occurring with, an individual’s use of alcohol
and other drugs.

(vii) Routine monitoring of medication adherence.

(viii) Other outpatient and community-based serv-
ices for the treatment of substance use disorders, as
designated by the Secretary.

(C) STATE REPORTING REQUIREMENT.—
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(i) IN GENERAL.—Prior to approval of a State plan
amendment under this subsection, as a condition for a
State receiving payments under section 1903(a) for
medical assistance provided in accordance with this
subsection, the State shall report to the Secretary, in
accordance with the process established by the Sec-
retary under clause (ii), the information deemed nec-
essary by the Secretary under such clause.

(i1) PROCESS.—Not later than the date that is 8
months after the date of enactment of this subsection,
the Secretary shall establish a process for States to re-
port to the Secretary, at such time and in such man-
ner as the Secretary deems appropriate, such informa-
tion as the Secretary deems necessary to verify a
State’s compliance with subparagraph (A).

(4) ENSURING A CONTINUUM OF SERVICES.—

(A) IN GENERAL.—As a condition for a State receiving
payments under section 1903(a) for medical assistance pro-
vided in accordance with this subsection, the State shall
carry out each of the requirements described in subpara-
graphs (B) through (D).

(B) NOTIFICATION.—Prior to approval of a State plan
amendment under this subsection, the State shall notify
the Secretary of how the State will ensure that eligible in-
dividuals receive appropriate evidence-based clinical
screening prior to being furnished with items and services
in an eligible institution for mental diseases, including ini-
tial and periodic assessments to determine the appropriate
level of care, length of stay, and setting for such care for
each individual.

(C) OUTPATIENT SERVICES; INPATIENT AND RESIDENTIAL
SERVICES.—

(1) OUTPATIENT SERVICES.—The State shall, at a
minimum, provide medical assistance for services that
could otherwise be covered under the State plan, con-
sistent with each of the following outpatient levels of
care:

(I) Early intervention for individuals who, for
a known reason, are at risk of developing sub-
stance-related problems and for individuals for
whom there is not yet sufficient information to
document a diagnosable substance use disorder.

(IT) Outpatient services for less than 9 hours
per week for adults, and for less than 6 hours per
week for adolescents, for recovery or motivational
enhancement therapies and strategies.

(III) Intensive outpatient services for 9 hours
or more per week for adults, and for 6 hours or
more per week for adolescents, to treat multi-
dimensional instability.

(IV) Partial hospitalization services for 20
hours or more per week for adults and adolescents
to treat multidimensional instability that does not
require 24-hour care.
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(ii) INPATIENT AND RESIDENTIAL SERVICES.—The
State shall provide medical assistance for services that
could otherwise be covered under the State plan, con-
sistent with at least 2 of the following inpatient and
residential levels of care:

(I) Clinically managed, low-intensity residen-
tial services that provide adults and adolescents
with 24-hour living support and structure with
trained personnel and at least 5 hours of clinical
service per week per individual.

(II) Clinically managed, population-specific,
high-intensity residential services that provide
adults with 24-hour care with trained counselors
to stabilize multidimensional imminent danger
along with less intense milieu and group treat-
ment for those with cognitive or other impair-
ments unable to use full active milieu or thera-
peutic community.

(III) Clinically managed, medium-intensity
residential services for adolescents, and clinically
managed, high-intensity residential services for
adults, that provide 24-hour care with trained
counselors to stabilize multidimensional imminent
danger and preparation for outpatient treatment.

(IV) Medically monitored, high-intensity inpa-
tient services for adolescents, and medically mon-
itored, intensive inpatient services withdrawal
management for adults, that provide 24-hour
nursing care, make physicians available for sig-
nificant problems in Dimensions 1, 2, or 3, and
provide counseling services 16 hours per day.

(V) Medically managed, intensive inpatient
services for adolescents and adults that provide
24-hour nursing care and daily physician care for
severe, unstable problems in Dimensions 1, 2 or 3.

(D) TRANSITION OF CARE.—In order to ensure an ap-
propriate transition for an eligible individual from receiv-
ing care in an eligible institution for mental diseases to re-
ceiving care at a lower level of clinical intensity within the
continuum of care (including outpatient services), the
State shall ensure that—

(1) a placement in such eligible institution for
mental diseases would allow for an eligible individ-
ual’s successful transition to the community, consid-
ering such factors as proximity to an individual’s sup-
port network (such as family members, employment,
and counseling and other services near an individual’s
residence); and

(ii) all eligible institutions for mental diseases
that furnish items and services to individuals for
wlhich medical assistance is provided under the State
plan—

(I) are able to provide care at such lower level
of clinical intensity; or
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(II) have an established relationship with an-
other facility or provider that is able to provide
care at such lower level of clinical intensity and
accepts patients receiving medical assistance
under this title under which the eligible institu-
tion for mental diseases may arrange for individ-
uals to receive such care from such other facility
or provider.

(5) APPLICATION TO MANAGED CARE.—Payments for, and
limitations to, medical assistance furnished in accordance with
this subsection shall be in addition to and shall not be con-
strued to limit or supersede the ability of States to make
monthly capitation payments to managed care organizations
for individuals receiving treatment in institutions for mental
diseases in accordance with section 438.6(e) of title 42, Code of
Federal Regulations (or any successor regulation).

(6) OTHER MEDICAL ASSISTANCE.—The provision of medical
assistance for items and services furnished to an eligible indi-
vidual who is a patient in an eligible institution for mental dis-
eases in accordance with the requirements of this subsection
shall not prohibit Federal financial participation for medical
assistance for items or services that are provided to such eligi-
ble individual in or away from the eligible institution for men-
tal disease during any period in which the eligible individual
is receiving items or services in accordance with this sub-
section.

(7) DEFINITIONS.—In this subsection:

(A) DIMENSIONS 1, 2, OR 3.—The term “Dimensions 1,

2, or 3” has the meaning given that term for purposes of

the publication of the American Society of Addiction Medi-

cine entitled “The ASAM Criteria: Treatment Criteria for

Addictive Substance-Related, and Co-Occurring Condi-

tions, 2013”.

(B) ELIGIBLE INDIVIDUAL.—The term “eligible indi-
vidual” means an individual who—

(i) with respect to a State, is enrolled for medical
assistance under the State plan or a waiver of such
plan;

(ii) is at least 21 years of age;
(iii) has not attained 65 years of age; and
(iv) has at least 1 substance use disorder.

(C) ELIGIBLE INSTITUTION FOR MENTAL DISEASES.—The
term “eligible institution for mental diseases” means an in-
stitution for mental diseases that—

(i) follows reliable, evidence-based practices; and

(i) offers at least 2 forms of medication-assisted
treatment for substance use disorders on site, includ-
ing, in the case of medication-assisted treatment for
opioid use disorder, at least 1 antagonist and 1 partial
agonist.

(D) INSTITUTION FOR MENTAL DISEASES.—The term “in-
stitution for mental diseases” has the meaning given that
term in section 1905(i).
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USE OF ENROLLMENT FEES, PREMIUMS, DEDUCTIONS, COST SHARING,

AND SIMILAR CHARGES
SEC. 1916. [42 U.S.C. 13960] (a) Subject to subsections (g), (i),

and (j), the State plan shall provide that in the case of individuals
described in subparagraph (A) or (E)(i) of section 1902(a)(10) who
are eligible under the plan—

(1) no enrollment fee, premium, or similar charge will be
imposed under the plan (except for a premium imposed under
subsection (c));

(2) no deduction, cost sharing or similar charge will be im-
posed under the plan with respect to—

(A) services furnished to individuals under 18 years of
age (and, at the option of the State, individuals under 21,
20, or 19 years of age, or any reasonable category of indi-
viduals 18 years of age or over),

(B) services furnished to pregnant women, if such
services relate to the pregnancy or to any other medical
condition which may complicate the pregnancy, and coun-
seling and pharmacotherapy for cessation of tobacco use by
pregnant women (as defined in section 1905(bb)) and cov-
ered outpatient drugs (as defined in subsection (k)(2) of
section 1927 and including nonprescription drugs described
in subsection (d)(2) of such section) that are prescribed for
purposes of promoting, and when used to promote, tobacco
cessation by pregnant women in accordance with the
Guideline referred to in section 1905(bb)(2)(A) (or, at the
option of the State, any services furnished to pregnant
women),

(C) services furnished to any individual who is an in-
patient in a hospital, nursing facility, intermediate care fa-
cility for the mentally retarded, or other medical institu-
tion, if such individual is required, as a condition of receiv-
ing services in such institution under the State plan, to
spend for costs of medical care all but a minimal amount
of his income required for personal needs,

(D) emergency services (as defined by the Secretary),
family planning services and supplies described in section
1905(a)(4)(C),

(E) services furnished to an individual who is receiving
hospice care (as defined in section 1905(0)),

(F) any in vitro diagnostic product described in section

[(a)(2) subparagraphs (F) & (G)]

Subparagraph (F) effective

03/18/20 and both subparagraphs

(F) and (G) also apply to the

territories under § 6004(a)(2)(C) of

divison F of P.L. 116-127.

1905(a)(3)(B) that is administered during any portion of
the emergency period described in such section beginning
on or after the date of the enactment of this subparagraph
(and the administration of such product),

(G) COVID-19 testing-related services for which pay-
ment may be made under the State plan,

(H) during the period beginning on the date of the en-

March 30, 2023

actment of this subparagraph and ending on the last day
of the first calendar quarter that begins one year after the
last day of the emergency period described in section
1135(g)(1)(B), a COVID-19 vaccine and the administration
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of such vaccine (for any individual eligible for medical as-
sistance for such vaccine (and administration)),

(I) during the period beginning on the date of the en-
actment of this subparagraph and ending on the last day
of the first calendar quarter that begins one year after the
last day of the emergency period described in section
1135(g)(1)(B) testing and treatments for COVID-19, in-
cluding specialized equipment and therapies (1nclud1ng
preventive therapies), and, in the case of an individual
who is diagnosed with or presumed to have COVID-19,
during the period during which such individual has (or is
presumed to have) COVID-19, the treatment of a condition
that may seriously complicate the treatment of COVID-19,
if otherwise covered under the State plan (or waiver of
such plan), or

[(@)(2)(J)] The prohibition of
cost-sharing for ACIP-
recommended vaccines for
adults is effective for
expenditures on or after
10/01/23.

(J) vaccines described in section 1905(a)(13)(B) and the
administration of such vaccines; and

(3) any deduction, cost sharing, or similar charge imposed

under the plan with respect to other such individuals or other

care and services will be nominal in amount (as determined by

the Secretary in regulations which shall, if the definition of

“nominal” under the regulations in effect on July 1, 1982 is

[(@)(2)(H) & (1)] The date of
enactment of each of

subparagraphs (H) and (1) is

3/11/21.
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changed, take into account the level of cash assistance pro-
vided in such State and such other criteria as the Secretary de-
termines to be appropriate); except that a deduction, cost-shar-
ing, or similar charge of up to twice the nominal amount estab-
lished for outpatient services may be imposed by a State under
a waiver granted by the Secretary for services received at a
hospital emergency room if the services are not emergency
services (referred to in paragraph (2)(D)) and the State has es-
tablished to the satisfaction of the Secretary that individuals
eligible for services under the plan have actually available and
accessible to them alternative sources of nonemergency, out-
patient services.

(b) The State plan shall provide that in the case of individuals
other than those described in subparagraph (A) or (E) of section
1902(a)(10) who are eligible under the plan—

(1) there may be imposed an enrollment fee, premium, or
similar charge, which (as determined in accordance with stand-
ards prescribed by the Secretary) is related to the individual’s
income,

(2) no deduction, cost sharing, or similar charge will be im-
posed under the plan with respect to—

(A) services furnished to individuals under 18 years of
age (and, at the option of the State, individuals under 21,
20, or 19 years of age, or any reasonable category of indi-
viduals 18 years of age or over),

(B) services furnished to pregnant women, if such
services relate to the pregnancy or to any other medical
condition which may complicate the pregnancy, and coun-
seling and pharmacotherapy for cessation of tobacco use by
pregnant women (as defined in section 1905(bb)) and cov-
ered outpatient drugs (as defined in subsection (k)(2) of
section 1927 and including nonprescription drugs described

[(a)(3)] Cost sharing
mostly "nominal”.
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[(b)(2) subparagraphs (F) & (G)]
Same annotation as under (a)(2)
(F) and (G).

[(b)(2)(H) and (I)] Effective
03/11/21 and ending a year
after the end of the COVID-19
public health emergency
period.

[(b)(2)(J)] The prohibition of
cost-sharing for ACIP-
recommended vaccines for
adults is effective for
expenditures on or after
10/01/23.

in subsection (d)(2) of such section) that are prescribed for
purposes of promoting, and when used to promote, tobacco
cessation by pregnant women in accordance with the
Guideline referred to in section 1905(bb)(2)(A) (or, at the
option of the State, any services furnished to pregnant
women),

(C) services furnished to any individual who is an in-
patient in a hospital, nursing facility, intermediate care fa-
cility for the mentally retarded, or other medical institu-
tion, if such individual is required, as a condition of receiv-
ing services in such institution under the State plan, to
spend for costs of medical care all but a minimal amount
of his income required for personal needs,

(D) emergency services (as defined by the Secretary),
family planning services and supplies described in section
1905(a)(4)(C),

(E) services furnished to an individual who is receiving
hospice care (as defined in section 1905(0)),

) any in vitro diagnostic product described in section
1905(a)(3)(B) that is administered during any portion of
the emergency period described in such section beginning
on or after the date of the enactment of this subparagraph
(and the administration of such product),

(G) COVID-19 testing-related services for which pay-
ment may be made under the State plan,

(H) during the period beginning on the date of the en-
actment of this subparagraph and ending on the last day
of the first calendar quarter that begins one year after the
last day of the emergency period described in section
1135(g)(1)(B) a COVID-19 vaccine and the administration
of such vaccine (for any individual eligible for medical as-
sistance for such vaccine (and administration)),

(I) during the period beginning on the date of the en-
actment of this subparagraph and ending on the last day
of the first calendar quarter that begins one year after the
last day of the emergency period described in section
1135(g)(1)(B), testing and treatments for COVID-19, in-
cluding specialized equipment and therapies (including
preventive therapies), and, in the case of an individual
who is diagnosed with or presumed to have COVID-19,
during the period during which such individual has (or is
presumed to have) COVID-19, the treatment of a condition
that may seriously complicate the treatment of COVID-19,
if otherwise covered under the State plan (or waiver of
such plan), or

(J) vaccines described in section 1905(a)(13)(B) and the
administration of such vaccines; and
(3) any deduction, cost sharing, or similar charge imposed

under the plan with respect to other such individuals or other
care and services will be nominal in amount (as determined by
the Secretary in regulations which shall, if the definition of
“nominal” under the regulations in effect on July 1, 1982 is
changed, take into account the level of cash assistance pro-

vided in such State and such other criteria as the Secretary de-

March 30, 2023
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termines to be appropriate); except that a deduction, cost-shar-
ing, or similar charge of up to twice the nominal amount estab-
lished for outpatient services may be imposed by a State under
a waiver granted by the Secretary for services received at a
hospital emergency room if the services are not emergency
services (referred to in paragraph (2)(D)) and the State has es-
tablished to the satisfaction of the Secretary that individuals
eligible for services under the plan have actually available and
accessible to them alternative sources of nonemergency, out-
patient services.

(¢)(1) The State plan of a State may at the option of the State
provide for imposing a monthly premium (in an amount that does
not exceed the limit established under paragraph (2)) with respect
to an individual described in subparagraph (A) or (B) of section
1902(1)(1) who is receiving medical assistance on the basis of sec-
tion 1902(a)(10)(A)(1i)(IX) and whose family income (as determined
in accordance with the methodology specified in section 1902(1)(3))
equals or exceeds 150 percent of the income official poverty line (as
defined by the Office of Management and Budget, and revised an-
nually in accordance with section 673(2) of the Omnibus Budget
Relcoleiciliation Act of 1981) applicable to a family of the size in-
volved.

(2) In no case may the amount of any premium imposed under
paragraph (1) exceed 10 percent of the amount by which the family
income (less expenses for the care of a dependent child) of an indi-
vidual exceeds 150 percent of the line described in paragraph (1).

(3) A State shall not require prepayment of a premium im-
posed pursuant to paragraph (1) and shall not terminate eligibility
of an individual for medical assistance under this title on the basis
of failure to pay any such premium until such failure continues for
a period of not less than 60 days. The State may waive payment
of any such premium in any case where the State determines that
requiring such payment would create an undue hardship.

(4) A State may permit State or local funds available under
other programs to be used for payment of a premium imposed
under paragraph (1). Payment of a premium with such funds shall
not be counted as income to the individual with respect to whom
such payment is made.

(d) With respect to a qualified disabled and working individual
described in section 1905(s) whose income (as determined under
paragraph (3) of that section) exceeds 150 percent of the official
poverty line referred to in that paragraph, the State plan of a State
may provide for the charging of a premium (expressed as a percent-
age of the medicare cost-sharing described in section
1905(p)(3)(A)(1) provided with respect to the individual) according
to a sliding scale under which such percentage increases from 0
percent to 100 percent, in reasonable increments (as determined by
the Secretary), as the individual’s income increases from 150 per-
cent of such poverty line to 200 percent of such poverty line.

(e) The State plan shall require that no provider participating
under the State plan may deny care or services to an individual eli-
gible for such care or services under the plan on account of such
individual’s inability to pay a deduction, cost sharing, or similar
charge. The requirements of this subsection shall not extinguish
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the liability of the individual to whom the care or services were fur-
nished for payment of the deduction, cost sharing, or similar
charge.

(f) No deduction, cost sharing, or similar charge may be im-
posed under any waiver authority of the Secretary, except as pro-
vided in subsections (a)(3) and (b)(3) and section 1916A, unless
such waiver is for a demonstration project which the Secretary
finds after public notice and opportunity for comment—

(1) will test a unique and previously untested use of copay-
ments,

(2) is limited to a period of not more than two years,

(3) will provide benefits to recipients of medical assistance
which can reasonably be expected to be equivalent to the risks
to the recipients,

(4) is based on a reasonable hypothesis which the dem-
onstration is designed to test in a methodologically sound man-
ner, including the use of control groups of similar recipients of
medical assistance in the area, and

(5) is voluntary, or makes provision for assumption of li-
ability for preventable damage to the health of recipients of
medical assistance resulting from involuntary participation.

(g) With respect to individuals provided medical assistance
only under subclause (XV) or (XVI) of section 1902(a)(10)(A)(ii)—

(1) a State may (in a uniform manner for individuals de-
scribed in either such subclause)—

(A) require such individuals to pay premiums or other
cost-sharing charges set on a sliding scale based on income
that the State may determine; and

(B) require payment of 100 percent of such premiums
for such year in the case of such an individual who has in-
come for a year that exceeds 250 percent of the income of-
ficial poverty line (referred to in subsection (c)(1)) applica-
ble to a family of the size involved, except that in the case
of such an individual who has income for a year that does
not exceed 450 percent of such poverty line, such require-
ment may only apply to the extent such premiums do not
exceed 7.5 percent of such income; and
(2) such State shall require payment of 100 percent of such

premiums for a year by such an individual whose adjusted

gross income (as defined in section 62 of the Internal Revenue

Code of 1986) for such year exceeds $75,000, except that a

State may choose to subsidize such premiums by using State

funds which may not be federally matched under this title.

In the case of any calendar year beginning after 2000, the dollar
amount specified in paragraph (2) shall be increased in accordance
with the provisions of section 215(1)(2)(A)(ii).

(h) In applying this section and subsections (c) and (e) of sec-
tion 1916A, with respect to cost sharing that is “nominal” in
amount, the Secretary shall increase such “nominal” amounts for
each year (beginning with 2006) by the annual percentage increase
in the medical care component of the consumer price index for all
urban consumers (U.S. city average) as rounded up in an appro-
priate manner.
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(1)(1) With respect to disabled children provided medical assist-
ance under section 1902(a)(10)(A)(ii)(XIX), subject to paragraph (2),
a State may (in a uniform manner for such children) require the
families of such children to pay monthly premiums set on a sliding
scale based on family income.

(2) A premium requirement imposed under paragraph (1) may
only apply to the extent that—

(A) in the case of a disabled child described in that para-
graph whose family income—

(i) does not exceed 200 percent of the poverty line, the
aggregate amount of such premium and any premium that
the parent is required to pay for family coverage under
section 1902(cc)(2)(A)(i) and other cost-sharing charges do
not exceed 5 percent of the family’s income; and

(ii) exceeds 200, but does not exceed 300, percent of
the poverty line, the aggregate amount of such premium
and any premium that the parent is required to pay for
family coverage under section 1902(cc)(2)(A)(i) and other
cost-sharing charges do not exceed 7.5 percent of the fam-
ily’s income; and
(B) the requirement is imposed consistent with section

1902(ce)(2)(A)Gi)(I).

(3) A State shall not require prepayment of a premium im-
posed pursuant to paragraph (1) and shall not terminate eligibility
of a child under section 1902(a)(10)(A)(i1)(XIX) for medical assist-
ance under this title on the basis of failure to pay any such pre-
mium until such failure continues for a period of at least 60 days
from the date on which the premium became past due. The State
may waive payment of any such premium in any case where the
State determines that requiring such payment would create an
undue hardship.

(j) No PREMIUMS OR COST SHARING FOR INDIANS FURNISHED
ITEMS OR SERVICES DIRECTLY BY INDIAN HEALTH PROGRAMS OR
THROUGH REFERRAL UNDER CONTRACT HEALTH SERVICES.—

(1) NO COST SHARING FOR ITEMS OR SERVICES FURNISHED

TO INDIANS THROUGH INDIAN HEALTH PROGRAMS.—

(A) IN GENERAL.—No enrollment fee, premium, or
similar charge, and no deduction, copayment, cost sharing,
or similar charge shall be imposed against an Indian who
is furnished an item or service directly by the Indian
Health Service, an Indian Tribe, Tribal Organization, or
Urban Indian Organization or through referral under con-
tract health services for which payment may be made
under this title.

(B) NO REDUCTION IN AMOUNT OF PAYMENT TO INDIAN
HEALTH PROVIDERS.—Payment due under this title to the
Indian Health Service, an Indian Tribe, Tribal Organiza-
tion, or Urban Indian Organization, or a health care pro-
vider through referral under contract health services for
the furnishing of an item or service to an Indian who is
eligible for assistance under such title, may not be reduced
by the amount of any enrollment fee, premium, or similar
charge, or any deduction, copayment, cost sharing, or simi-
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lar charge that would be due from the Indian but for the

operation of subparagraph (A)

(2) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed as restricting the application of any other
limitations on the imposition of premiums or cost sharing that
may apply to an individual receiving medical assistance under
this title who is an Indian.

STATE OPTION FOR ALTERNATIVE PREMIUMS AND COST SHARING

SEC. 1916A. [42 U.S.C. 13960-1] (a) STATE FLEXIBILITY.—

1) IN GENERAL.—Notwithstanding sections 1916 and
1902(a)(10)(B), but subject to paragraph (2), a State, at its op-
tion and through a State plan amendment, may impose pre-
miums and cost sharing for any group of individuals (as speci-
fied by the State) and for any type of services (other than
drugs for which cost sharing may be imposed under subsection
(¢) and non-emergency services furnished in a hospital emer-
gency department for which cost sharing may be imposed
under subsection (e)), and may vary such premiums and cost
sharing among such groups or types, consistent with the limi-
tations established under this section. Nothing in this section
shall be construed as superseding (or preventing the applica-
tion of) subsection (g), (i), or (j) of section 1916.

(2) EXEMPTION FOR INDIVIDUALS WITH FAMILY INCOME NOT
EXCEEDING 100 PERCENT OF THE POVERTY LINE.—

(A) IN GENERAL.—Paragraph (1) and subsection (d)
shall not apply, and sections 1916 and 1902(a)(10)(B) shall
continue to apply, in the case of an individual whose fam-
ily income does not exceed 100 percent of the poverty line
applicable to a family of the size involved.

(B) LIMIT ON AGGREGATE COST SHARING.—To the ex-
tent cost sharing under subsections (¢) and (e) or under
section 1916 is imposed against individuals described in
subparagraph (A), the limitation under subsection
(b)(1)(B)(ii) on the total aggregate amount of cost sharing
shall apply to such cost sharing for all individuals in a
family described in subparagraph (A) in the same manner
as such limitations apply to cost sharing and families de-
scribed in subsection (b)(1)(B)(ii).

(3) DEFINITIONS.—In this section:

(A) PREMIUM.—The term “premium” includes any en-
rollment fee or similar charge.

(B) Cost SHARING.—The term “cost sharing” includes
any deduction, copayment, or similar charge.

(b) LIMITATIONS ON EXERCISE OF AUTHORITY.—

(1) INDIVIDUALS WITH FAMILY INCOME BETWEEN 100 AND 150
PERCENT OF THE POVERTY LINE.—In the case of an individual
whose family income exceeds 100 percent, but does not exceed
150 percent, of the poverty line applicable to a family of the
size involved—

(A) no premium may be imposed under the plan; and

(B) with respect to cost sharing—

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(i) the cost sharing imposed under subsection (a)
with respect to any item or service may not exceed 10
percent of the cost of such item or service; and

cost sharing at 5% of family
income. in the family may not exceed 5 percent of the family

[(0)(1)(B)(il] Cap on aggregate (ii) the total aggregate amount of cost sharing im-

posed under this section (including any cost sharing
imposed under subsection (c) or (e)) for all individuals

income of the family involved, as applied on a quar-
terly or monthly basis (as specified by the State).
(2) INDIVIDUALS WITH FAMILY INCOME ABOVE 150 PERCENT
OF THE POVERTY LINE.—In the case of an individual whose fam-
ily income exceeds 150 percent of the poverty line applicable to
a family of the size involved—

(A) the total aggregate amount of premiums and cost
sharing imposed under this section (including any cost
sharing imposed under subsection (c) or (e)) for all individ-
uals in the family may not exceed 5 percent of the family
income of the family involved, as applied on a quarterly or
monthly basis (as specified by the State); and

(B) with respect to cost sharing, the cost sharing im-
posed with respect to any item or service under subsection
(a) may not exceed 20 percent of the cost of such item or
service.

(3) ADDITIONAL LIMITATIONS.—

(A) PREMIUMS.—No premiums shall be imposed under
this section with respect to the following:

(i) Individuals under 18 years of age that are re-
quired to be provided medical assistance under section
1902(a)(10)(A)(1), and including individuals with re-
spect to whom child welfare services are made avail-
able under part B of title IV on the basis of being a
child in foster care and individuals with respect to
whom adoption or foster care assistance is made avail-
able under part E of such title, without regard to age.

(i) Pregnant women.

(iii) Any terminally ill individual who is receiving
hospice care (as defined in section 1905(0)).

(iv) Any individual who is an inpatient in a hos-
pital, nursing facility, intermediate care facility for the
mentally retarded, or other medical institution, if such
individual is required, as a condition of receiving serv-
ices in such institution under the State plan, to spend
for costs of medical care all but a minimal amount of
the individual’s income required for personal needs.

(v) Women who are receiving medical assistance
by the application of sections
1902(a)(10)(A)(11)(XVIII) and 1902(aa).

(vi) Disabled children who are receiving medical
assistance by virtue of the application of sections
1902(a)(10)(A)(ii1)(XIX) and 1902(cc).

(vii) An Indian who is furnished an item or service
directly by the Indian Health Service, an Indian Tribe,
Tribal Organization or Urban Indian Organization or
through referral under contract health services.

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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Cost sharing.—

(B)Subject to the succeeding provisions of this section,

no cost sharing shall be imposed under subsection (a) with
respect to the following:

[(b)(3)(B)(xi)] Effective (beginning
03/18/20) during the COVID-19 public
health emergency period and
applicable to territories under §
6004(a)(2)(C) of division F of PL

116-127.
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(i) Services furnished to individuals under 18
years of age that are required to be provided medical
assistance under section 1902(a)(10)(A)(1) and includ-
ing services furnished to individuals with respect to
whom child welfare services are made available under
part B of title IV on the basis of being a child in foster
care or and individuals with respect to whom adoption
or foster care assistance is made available under part
E of such title, without regard to age.

(ii) Preventive services (such as well baby and
well child care and immunizations) provided to chil-
dren under 18 years of age regardless of family in-
come.

(iii) Services furnished to pregnant women, if such
services relate to the pregnancy or to any other med-
ical condition which may complicate the pregnancy,
and counseling and pharmacotherapy for cessation of
tobacco use by pregnant women (as defined in section
1905(bb)).

(iv) Services furnished to a terminally ill indi-
vidual who is receiving hospice care (as defined in sec-
tion 1905(0)).

(v) Services furnished to any individual who is an
inpatient in a hospital, nursing facility, intermediate
care facility for the mentally retarded, or other med-
ical institution, if such individual is required, as a con-
dition of receiving services in such institution under
the State plan, to spend for costs of medical care all
but a minimal amount of the individual’s income re-
quired for personal needs.

(vi) Emergency services (as defined by the Sec-
retary for purposes of section 1916(a)(2)(D)).

(vii) Family planning services and supplies de-
seribed in section 1905(a)(4)(C).

(viii) Services furnished to women who are receiv-
ing medical assistance by virtue of the application of
sections 1902(a)(10)(A)(i1)(XVIII) and 1902(aa).

(ix) Services furnished to disabled children who
are receiving medical assistance by virtue of the appli-
cation of sections 1902(a)(10)(A)(i1)(XIX) and 1902(cc).

(x) Items and services furnished to an Indian di-
rectly by the Indian Health Service, an Indian Tribe,
Tribal Organization or Urban Indian Organization or
through referral under contract health services.

(xi) Any in vitro diagnostic product described in
section 1905(a)(3)(B) that is administered during any
portion of the emergency period described in such sec-
tion beginning on or after the date of the enactment
of this clause (and the administration of such product)

As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(b)(3)(B)(xii) and (xiii)] Effective
(beginning 03/11/21) during the
COVID-19 public health
emergency period.

[(b)(3)(B)(xiv)] The prohibition of
cost-sharing for vaccinations under
alternative cost-sharing is effective

and any service described in section 1916(a)(2)(G) that
is furnished during any such portion.

(xii) During the period beginning on the date of
the enactment of this clause and ending on the last
day of the first calendar quarter that begins one year
after the last day of the emergency period described in
section 1135(g)(1)(B), a COVID-19 vaccine and the ad-
ministration of such vaccine (for any individual eligi-
ble for medical assistance for such vaccine (and admin-
istration)).

(xiii) During the period beginning on the date of
the enactment of this clause and ending on the last
day of the first calendar quarter that begins one year
after the last day of the emergency period described in
section 1135(g)(1)(B), testing and treatments for
COVID-19, including specialized equipment and
therapies (including preventive therapies), and, in the
case of an individual who is diagnosed with or pre-
sumed to have COVID-19, during the period during
which such individual has (or is presumed to have)
COVID-19, the treatment of a condition that may seri-
ously complicate the treatment of COVID-19, if other-
v&iise covered under the State plan (or waiver of such
plan).

(xiv) Vaccines described in section 1905(a)(13)(B)
and the administration of such vaccines.

(C) ConsTRUCTION.—Nothing in this paragraph shall

be construed as preventing a State from exempting addi-

for expenditures on or after 10/01/23.] tjonal classes of individuals from premiums under this sec-

tion or from exempting additional individuals or services

from cost sharing under subsection (a).

(4) DETERMINATIONS OF FAMILY INCOME.—In applying this
subsection, family income shall be determined in a manner
specified by the State for purposes of this subsection, including
the use of such disregards as the State may provide. Family
income shall be determined for such period and at such perio-
dicity as the State may provide under this title.

(5) POVERTY LINE DEFINED.—For purposes of this section,
the term “poverty line” has the meaning given such term in
section 673(2) of the Community Services Block Grant Act (42
U.S.C. 9902(2)), including any revision required by such sec-

tion

'(6) CONSTRUCTION.—Nothing in this section shall be con-
strued—

(A) as preventing a State from further limiting the

premiums and cost sharing imposed under this section be-
yond the limitations provided under this section;

(B) as affecting the authority of the Secretary through

waiver to modify limitations on premiums and cost sharing
under this section; or

(C) as affecting any such waiver of requirements in ef-

fect under this title before the date of the enactment of
this section with regard to the imposition of premiums and
cost sharing.
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[(c)] Ability to charge tiered

(c) SPECIAL RULES FOR COST SHARING FOR PRESCRIPTION

cost sharing for prescription | DRUGS.—

drugs (higher cost sharing
for non-preferred drugs).

(1) IN GENERAL.—In order to encourage beneficiaries to use
drugs (in this subsection referred to as “preferred drugs”) iden-
tified by the State as the most (or more) cost effective prescrip-
tion drugs within a class of drugs (as defined by the State),
with respect to one or more groups of beneficiaries specified by
the State, subject to paragraph (2), the State may—

(A) provide cost sharing (instead of the level of cost
sharing otherwise permitted under section 1916, but sub-
ject to paragraphs (2) and (3)) with respect to drugs that
are not preferred drugs within a class; and

(B) waive or reduce the cost sharing otherwise applica-
ble for preferred drugs within such class and shall not
apply any such cost sharing for such preferred drugs for
individuals for whom cost sharing may not be imposed
under subsection (a) due to the application of subsection
(b)(3)(B).

[(c)(2)] Maximum cost sharing for
non-preferred drugs limited to
nominal cost sharing amounts for
exempt populations and families
under 150% FPL and limited to
20% of the drug's cost for families
above 150% FPL.

(2) LIMITATIONS.—

(A) BY INCOME GROUP.—In no case may the cost shar-
ing under paragraph (1)(A) with respect to a non-preferred
drug exceed—

(i) in the case of an individual whose family in-
come does not exceed 150 percent of the poverty line
applicable to a family of the size involved, the amount
of nominal cost sharing (as otherwise determined
under section 1916); or

March 30, 2023

(ii) in the case of an individual whose family in-
come exceeds 150 percent of the poverty line applica-
ble to a family of the size involved, 20 percent of the
cost of the drug.

(B) LIMITATION TO NOMINAL FOR EXEMPT POPU-
LATIONS.—In the case of an individual who is not subject
to cost sharing under subsection (a) due to the application
of paragraph (1)(B), any cost sharing under paragraph
(1)(A) with respect to a non-preferred drug may not exceed
a nominal amount (as otherwise determined under section
1916).

(C) CONTINUED APPLICATION OF AGGREGATE CAP.—In
addition to the limitations imposed under subparagraphs
(A) and (B), any cost sharing under paragraph (1)(A) con-
tinues to be subject to the aggregate cap on cost sharing
applied under subsection (a)(2)(B) or under paragraph (1)
or (2) of subsection (b), as the case may be.

(3) WAIVER.—In carrying out paragraph (1), a State shall
provide for the application of cost sharing levels applicable to
a preferred drug in the case of a drug that is not a preferred
drug if the prescribing physician determines that the preferred
drug for treatment of the same condition either would not be
as effective for the individual or would have adverse effects for
the individual or both.

(4) EXCLUSION AUTHORITY.—Nothing in this subsection
shall be construed as preventing a State from excluding speci-
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fied drugs or classes of drugs from the application of paragraph
(1)

(d) ENFORCEABILITY OF PREMIUMS AND OTHER COST SHAR-

ING.—

(1) PrEMIiumMS.—Notwithstanding section 1916(c)(3) and
section 1902(a)(10)(B), a State may, at its option, condition the
provision of medical assistance for an individual upon prepay-
ment of a premium authorized to be imposed under this sec-
tion, or may terminate eligibility for such medical assistance
on the basis of failure to pay such a premium but shall not ter-
minate eligibility of an individual for medical assistance under
this title on the basis of failure to pay any such premium until
such failure continues for a period of not less than 60 days. A
State may apply the previous sentence for some or all groups
of beneficiaries as specified by the State and may waive pay-
ment of any such premium in any case where the State deter-
mines that requiring such payment would create an undue
hardship.

(2) CosT SHARING.—Notwithstanding section 1916(e) or
any other provision of law, a State may permit a provider par-
ticipating under the State plan to require, as a condition for
the provision of care, items, or services to an individual enti-
tled to medical assistance under this title for such care, items,
or services, the payment of any cost sharing authorized to be
imposed under this section with respect to such care, items, or
services. Nothing in this paragraph shall be construed as pre-
venting a provider from reducing or waiving the application of
such cost sharing on a case-by-case basis.

(e) STATE OPTION FOR PERMITTING HOSPITALS TO IMPOSE COST

SHARING FOR NON-EMERGENCY CARE FURNISHED IN AN EMERGENCY
DEPARTMENT.—

(1) IN GENERAL.—Notwithstanding section 1916 and sec-
tion 1902(a)(1) or the previous provisions of this section, but
subject to the limitations of paragraph (2), a State may, by
amendment to its State plan under this title, permit a hospital
to impose cost sharing for non-emergency services furnished to
an individual (within one or more groups of individuals speci-
fied by the State) in the hospital emergency department under
this subsection if the following conditions are met:

(A) ACCESS TO NON-EMERGENCY ROOM PROVIDER.—The
individual has actually available and accessible (as such
terms are applied by the Secretary under section
1916(b)(3)) an alternate non-emergency services provider
with respect to such services.

(B) NoTICE.—The hospital must inform the beneficiary
after receiving an appropriate medical screening examina-
tion under section 1867 and after a determination has
been made that the individual does not have an emergency
medical condition, but before providing the non-emergency
services, of the following:

(i) The hospital may require the payment of the

State specified cost sharing before the service can be

provided.
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(ii) The name and location of an alternate non-
emergency services provider (described in subpara-
graph (A)) that is actually available and accessible (as
described in such subparagraph).

(iii) The fact that such alternate provider can pro-
vide the services without the imposition of cost shar-
ing described in clause (i).

(iv) The hospital provides a referral to coordinate
scheduling of this treatment.

Nothing in this subsection shall be construed as pre-
venting a State from applying (or waiving) cost sharing
otherwise permissible under this section to services de-
scribed in clause (iii).

(2) LIMITATIONS.—

(A) INDIVIDUALS WITH FAMILY INCOME BETWEEN 100
AND 150 PERCENT OF THE POVERTY LINE.—In the case of an
individual described in subsection (b)(1) who is not de-
scribed in subparagraph (B), the cost sharing imposed
under this subsection may not exceed twice the amount de-
termined to be nominal under section 1916, subject to the
percent of income limitation otherwise applicable under
subsection (b)(1)(B)(ii).

(B) APPLICATION TO EXEMPT POPULATIONS.—In the
case of an individual described in subsection (a)(2)(A) or
who is not subject to cost sharing under subsection
(b)(3)(B) with respect to non-emergency services described
in paragraph (1), a State may impose cost sharing under
paragraph (1) for care in an amount that does not exceed
a nominal amount (as otherwise determined under section
1916) so long as no cost sharing is imposed to receive such
care through an outpatient department or other alter-
native health care provider in the geographic area of the
hospital emergency department involved.

(C) CONTINUED APPLICATION OF AGGREGATE CAP; RELA-
TION TO OTHER COST SHARING.—In addition to the limita-
tions imposed under subparagraphs (A) and (B), any cost
sharing under paragraph (1) is subject to the aggregate
cap on cost sharing applied under subsection (a)(2)(B) or
under paragraph (1) or (2) of subsection (b), as the case
may be. Cost sharing imposed for services under this sub-
section shall be instead of any cost sharing that may be
imposed for such services under subsection (a) or section
1916.

(3) CONSTRUCTION.—Nothing in this section shall be con-

strued—

(A) to limit a hospital’s obligations with respect to
screening and stabilizing treatment of an emergency med-
ical condition under section 1867; or

(B) to modify any obligations under either State or
Federal standards relating to the application of a prudent-
layperson standard with respect to payment or coverage of
emergency services by any managed care organization.

(4) DEFINITIONS.—For purposes of this subsection:
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(A) NON-EMERGENCY SERVICES.—The term “non-emer-
gency services” means any care or services furnished in an
emergency department of a hospital that do not constitute
an appropriate medical screening examination or stabi-
lizing examination and treatment required to be provided
by the hospital under section 1867.

(B) ALTERNATE NON-EMERGENCY SERVICES PROVIDER.—
The term “alternative non-emergency services provider”
means, with respect to non-emergency services for the di-
agnosis or treatment of a condition, a health care provider,
such as a physician’s office, health care clinic, community
health center, hospital outpatient department, or similar
health care provider, that can provide clinically appro-
priate services for the diagnosis or treatment of a condition
contemporaneously with the provision of the non-emer-
gency services that would be provided in an emergency de-
partment of a hospital for the diagnosis or treatment of a
condition, and that is participating in the program under
this title.

LIENS, ADJUSTMENTS AND RECOVERIES, AND TRANSFERS OF ASSETS

SEC. 1917. [42 U.S.C. 1396p] (a)(1) No lien may be imposed
against the property of any individual prior to his death on account
of medical assistance paid or to be paid on his behalf under the
State plan, except—

(A) pursuant to the judgment of a court on account of ben-
efits incorrectly paid on behalf of such individual, or
(B) in the case of the real property of an individual—

(i) who is an inpatient in a nursing facility, inter-
mediate care facility for the mentally retarded, or other
medical institution, if such individual is required, as a con-
dition of receiving services in such institution under the
State plan, to spend for costs of medical care all but a
minimal amount of his income required for personal needs,

(i1) with respect to whom the State determines, after
notice and opportunity for a hearing (in accordance with
procedures established by the State), that he cannot rea-
sonably be expected to be discharged from the medical in-
stitution and to return home,

except as provided in paragraph (2).
(2) No lien may be imposed under paragraph (1)(B) on such in-
dividual’s home if—

(A) the spouse of such individual,

(B) such individual’s child who is under age 21, or (with
respect to States eligible to participate in the State program
established under title XVI) is blind or permanently and totally
disabled, or (with respect to States which are not eligible to
participate in such program) is blind or disabled as defined in
section 1614, or

(C) a sibling of such individual (who has an equity interest
in such home and who was residing in such individual’s home
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for a period of at least one year immediately before the date

of the individual’s admission to the medical institution),
is lawfully residing in such home.

(3) Any lien imposed with respect to an individual pursuant to
paragraph (1)(B) shall dissolve upon that individual’s discharge
from the medical institution and return home.

(b)(1) No adjustment or recovery of any medical assistance cor-
rectly paid on behalf of an individual under the State plan may be
made, except that the State shall seek adjustment or recovery of
any medical assistance correctly paid on behalf of an individual
under the State plan in the case of the following individuals:

(A) In the case of an individual described in subsection
(a)(1)(B), the State shall seek adjustment or recovery from the
individual’s estate or upon sale of the property subject to a lien
imposed on account of medical assistance paid on behalf of the
individual.

[(b)(1)(B)] Recovery of LTSS
and related benefits for
individuals age 55 and older.

(B) In the case of an individual who was 55 years of age
or older when the individual received such medical assistance,
the State shall seek adjustment or recovery from the individ-
ual’s estate, but only for medical assistance consisting of—

(i) nursing facility services, home and community-
based services, and related hospital and prescription drug
services, or

(ii) at the option of the State, any items or services
under the State plan (but not including medical assistance
for medicare cost-sharing or for benefits described in sec-
tion 1902(a)(10)(E)) (but not including medical assistance
for medicare cost-sharing or for benefits described in sec-
tion 1902(a)(10)(E)).

[(b)(1)(C)] Recovery of LTSS
for individuals with long-term
care insurance policies.

(C)(1) In the case of an individual who has received (or is
entitled to receive) benefits under a long-term care insurance
policy in connection with which assets or resources are dis-
regarded in the manner described in clause (ii), except as pro-

vided in such clause, the State shall seek adjustment or recov-
ery from the individual’s estate on account of medical assist-
ance paid on behalf of the individual for nursing facility and
other long-term care services.

[(b)(1)(C)(ii)] Exception from

(ii) Clause (i) shall not apply in the case of an individual

recovery under state long-term who received medical assistance under a State plan of a State

care insurance partnership.

which had a State plan amendment approved as of May 14,
1993, and which satisfies clause (iv), or which has a State plan

March 30, 2023

amendment that provides for a qualified State long-term care
insurance partnership (as defined in clause (iii)) which pro-
vided for the disregard of any assets or resources—
(D) to the extent that payments are made under a long-
term care insurance policy; or
(IT) because an individual has received (or is entitled
to receive) benefits under a long-term care insurance pol-
icy.

(i1i) For purposes of this paragraph, the term “qualified
State long-term care insurance partnership” means an ap-
proved State plan amendment under this title that provides for
the disregard of any assets or resources in an amount equal to
the insurance benefit payments that are made to or on behalf
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of an individual who is a beneficiary under a long-term care in-
surance policy if the following requirements are met:

(I) The policy covers an insured who was a resident of
sui:h State when coverage first became effective under the
policy.

(IT) The policy is a qualified long-term care insurance
policy (as defined in section 7702B(b) of the Internal Rev-
enue Code of 1986) issued not earlier than the effective
date of the State plan amendment.

(III) The policy meets the model regulations and the
requirements of the model Act specified in paragraph (5).

(IV) If the policy is sold to an individual who—

(aa) has not attained age 61 as of the date of pur-
chase, the policy provides compound annual inflation
protection;

(bb) has attained age 61 but has not attained age
76 as of such date, the policy provides some level of in-
flation protection; and

(cc) has attained age 76 as of such date, the policy
may (but is not required to) provide some level of in-
flation protection.

(V) The State Medicaid agency under section
1902(a)(5) provides information and technical assistance to
the State insurance department on the insurance depart-
ment’s role of assuring that any individual who sells a
long-term care insurance policy under the partnership re-
ceives training and demonstrates evidence of an under-
standing of such policies and how they relate to other pub-
lic and private coverage of long-term care.

(VI) The issuer of the policy provides regular reports
to the Secretary, in accordance with regulations of the Sec-
retary, that include notification regarding when benefits
provided under the policy have been paid and the amount
of such benefits paid, notification regarding when the pol-
icy otherwise terminates, and such other information as
the Secretary determines may be appropriate to the ad-
ministration of such partnerships.

(VII) The State does not impose any requirement af-
fecting the terms or benefits of such a policy unless the
State imposes such requirement on long-term care insur-
ance policies without regard to whether the policy is cov-
ered under the partnership or is offered in connection with
such a partnership.

In the case of a long-term care insurance policy which is ex-
changed for another such policy, subclause (I) shall be applied
based on the coverage of the first such policy that was ex-
changed. For purposes of this clause and paragraph (5), the
term “long-term care insurance policy” includes a certificate
issued under a group insurance contract.

(iv) With respect to a State which had a State plan amend-
ment approved as of May 14, 1993, such a State satisfies this
clause for purposes of clause (ii) if the Secretary determines
that the State plan amendment provides for consumer protec-
tion standards which are no less stringent than the consumer
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protection standards which applied under such State plan

amendment as of December 31, 2005.

(v) The regulations of the Secretary required under clause
(iii)(VI) shall be promulgated after consultation with the Na-
tional Association of Insurance Commissioners, issuers of long-
term care insurance policies, States with experience with long-
term care insurance partnership plans, other States, and rep-
resentatives of consumers of long-term care insurance policies,
and shall specify the type and format of the data and informa-
tion to be reported and the frequency with which such reports
are to be made. The Secretary, as appropriate, shall provide
copies of the reports provided in accordance with that clause
to the State involved.

(vi) The Secretary, in consultation with other appropriate
Federal agencies, issuers of long-term care insurance, the Na-
tional Association of Insurance Commissioners, State insurance
commissioners, States with experience with long-term care in-
surance partnership plans, other States, and representatives of
consumers of long-term care insurance policies, shall develop
recommendations for Congress to authorize and fund a uniform
minimum data set to be reported electronically by all issuers
of long-term care insurance policies under qualified State long-
term care insurance partnerships to a secure, centralized elec-
tronic query and report-generating mechanism that the State,
the Secretary, and other Federal agencies can access.

(2) Any adjustment or recovery under paragraph (1) may be
made only after the death of the individual’s surviving spouse, if
any, and only at a time—

(A) when he has no surviving child who is under age 21,
or (with respect to States eligible to participate in the State
program established under title XVI) is blind or permanently
and totally disabled, or (with respect to States which are not
eligible to participate in such program) is blind or disabled as
defined in section 1614; and

(B) in the case of a lien on an individual’s home under sub-
section (a)(1)(B), when—

(1) no sibling of the individual (who was residing in the
individual’s home for a period of at least one year imme-
diately before the date of the individual’s admission to the
medical institution), and

(i1) no son or daughter of the individual (who was re-
siding in the individual’s home for a period of at least two
years immediately before the date of the individual’s ad-
mission to the medical institution, and who establishes to
the satisfaction of the State that he or she provided care
to such individual which permitted such individual to re-
side at home rather than in an institution),

is lawfully residing in such home who has lawfully resided in

such home on a continuous basis since the date of the individ-

ual’s admission to the medical institution.

(3)(A) The State agency shall establish procedures (in accord-
ance with standards specified by the Secretary) under which the
agency shall waive the application of this subsection (other than
paragraph (1)(C)) if such application would work an undue hard-
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ship as determined on the basis of criteria established by the Sec-
retary.

(B) The standards specified by the Secretary under subpara-
graph (A) shall require that the procedures established by the
State agency under subparagraph (A) exempt income, resources,
and property that are exempt from the application of this sub-
section as of April 1, 2003, under manual instructions issued to
carry out this subsection (as in effect on such date) because of the
Federal responsibility for Indian Tribes and Alaska Native Vil-
lages. Nothing in this subparagraph shall be construed as pre-
venting the Secretary from providing additional estate recovery ex-
emptions under this title for Indians.

(4) For purposes of this subsection, the term “estate”, with re-
spect to a deceased individual—

(A) shall include all real and personal property and other
assets included within the individual’s estate, as defined for
purposes of State probate law; and

(B) may include, at the option of the State (and shall in-
clude, in the case of an individual to whom paragraph (1)(C)(i)
applies), any other real and personal property and other assets
in which the individual had any legal title or interest at the
time of death (to the extent of such interest), including such
assets conveyed to a survivor, heir, or assign of the deceased
individual through joint tenancy, tenancy in common, survivor-
ship, life estate, living trust, or other arrangement.

(5)(A) For purposes of clause (iii)(III), the model regulations
and the requirements of the model Act specified in this paragraph
are:

(i) In the case of the model regulation, the following re-
quirements:

(I) Section 6A (relating to guaranteed renewal or
noncancellability), other than paragraph (5) thereof, and
the requirements of section 6B of the model Act relating
to such section 6A.

(II) Section 6B (relating to prohibitions on limitations
and exclusions) other than paragraph (7) thereof.

(IIT) Section 6C (relating to extension of benefits).

(IV) Section 6D (relating to continuation or conversion
of coverage).

(V) Section 6E (relating to discontinuance and replace-
ment of policies).

(VI) Section 7 (relating to unintentional lapse).

(VII) Section 8 (relating to disclosure), other than sec-
tions 8F, 8G, 8H, and 8I thereof.

(VIII) Section 9 (relating to required disclosure of rat-
ing practices to consumer).

(IX) Section 11 (relating to prohibitions against post-
claims underwriting).

(X) Section 12 (relating to minimum standards).

(XI) Section 14 (relating to application forms and re-
placement coverage).

(XII) Section 15 (relating to reporting requirements).

(XIII) Section 22 (relating to filing requirements for
marketing).
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(XIV) Section 23 (relating to standards for marketing),
including inaccurate completion of medical histories, other
than paragraphs (1), (6), and (9) of section 23C.

(XV) Section 24 (relating to suitability).

(XVI) Section 25 (relating to prohibition against pre-
existing conditions and probationary periods in replace-
ment policies or certificates).

I) The provisions of section 26 relating to contin-
gent nonforfeiture benefits, if the policyholder declines the
offer of a nonforfeiture provision described in paragraph

).
(XVIII) Section 29 (relating to standard format outline
of coverage).
(XIX) Section 30 (relating to requirement to deliver
shopper’s guide).

(ii) In the case of the model Act, the following:

(I) Section 6C (relating to preexisting conditions).

(II) Section 6D (relating to prior hospitalization).

(III) The provisions of section 8 relating to contingent
nonforfeiture benefits.

(IV) Section 6F (relating to right to return).

(V) Section 6G (relating to outline of coverage).

(VI) Section 6H (relating to requirements for certifi-
cates under group plans).

(VII) Section 6J (relating to policy summary).

(VIII) Section 6K (relating to monthly reports on accel-
erated death benefits).

(IX) Section 7 (relating to incontestability period).

(B) For purposes of this paragraph and paragraph (1)(C)—

(i) the terms “model regulation” and “model Act” mean the
long-term care insurance model regulation, and the long-term
care insurance model Act, respectively, promulgated by the Na-
tional Association of Insurance Commissioners (as adopted as
of October 2000);

(ii) any provision of the model regulation or model Act list-
ed under subparagraph (A) shall be treated as including any
other provision of such regulation or Act necessary to imple-
ment the provision; and

(iii) with respect to a long-term care insurance policy
issued in a State, the policy shall be deemed to meet applicable
requirements of the model regulation or the model Act if the
State plan amendment under paragraph (1)(C)(iii) provides
that the State insurance commissioner for the State certifies
(in a manner satisfactory to the Secretary) that the policy
meets such requirements.

(C) Not later than 12 months after the National Association of
Insurance Commissioners issues a revision, update, or other modi-
fication of a model regulation or model Act provision specified in
subparagraph (A), or of any provision of such regulation or Act that
is substantively related to a provision specified in such subpara-
graph, the Secretary shall review the changes made to the provi-
sion, determine whether incorporating such changes into the cor-
responding provision specified in such subparagraph would improve
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qualified State long-term care insurance partnerships, and if so,
shall incorporate the changes into such provision.

(c)(1)(A) In order to meet the requirements of this subsection
for purposes of section 1902(a)(18), the State plan must provide
that if an institutionalized individual or the spouse of such an indi-
vidual (or, at the option of a State, a noninstitutionalized indi-
vidual or the spouse of such an individual) disposes of assets for
less than fair market value on or after the look-back date specified
in subparagraph (B)(i), the individual is ineligible for medical as-
sistance for services described in subparagraph (C)(i) (or, in the
case of a noninstitutionalized individual, for the services described
in subparagraph (C)(ii)) during the period beginning on the date
specified in subparagraph (D) and equal to the number of months
specified in subparagraph (E).

(B)(i) The look-back date specified in this subparagraph is a
date that is 36 months (or, in the case of payments from a trust
or portions of a trust that are treated as assets disposed of by the
individual pursuant to paragraph (3)(A)iii) or (3)(B)(ii) of sub-
section (d) or in the case of any other disposal of assets made on
or after the date of the enactment of the Deficit Reduction Act of
2005, 60 months) before the date specified in clause (ii).

(ii) The date specified in this clause, with respect to—

(I) an institutionalized individual is the first date as of
which the individual both is an institutionalized individual and
has applied for medical assistance under the State plan, or

(II) a noninstitutionalized individual is the date on which
the individual applies for medical assistance under the State
plan or, if later, the date on which the individual disposes of
assets for less than fair market value.

(C)(i) The services described in this subparagraph with respect
to an institutionalized individual are the following:

(I) Nursing facility services.

(II) A level of care in any institution equivalent to that of
nursing facility services.

1) Home or community-based services furnished under a

waiver granted under subsection (c) or (d) of section 1915.

(ii) The services described in this subparagraph with respect to
a noninstitutionalized individual are services (not including any
services described in clause (i) that are described in paragraph (7),
(22), or (24) of section 1905(a), and, at the option of a State, other
long-term care services for which medical assistance is otherwise
available under the State plan to individuals requiring long-term
care.

(D)(i) In the case of a transfer of asset made before the date
of the enactment of the Deficit Reduction Act of 2005, the date
specified in this subparagraph is the first day of the first month
during or after which assets have been transferred for less than
fair market value and which does not occur in any other periods
of ineligibility under this subsection.

(ii) In the case of a transfer of asset made on or after the date
of the enactment of the Deficit Reduction Act of 2005, the date
specified in this subparagraph is the first day of a month during
or after which assets have been transferred for less than fair mar-
ket value, or the date on which the individual is eligible for medical
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assistance under the State plan and would otherwise be receiving
institutional level care described in subparagraph (C) based on an
approved application for such care but for the application of the
penalty period, whichever is later, and which does not occur during
any other period of ineligibility under this subsection.

(E)(i) With respect to an institutionalized individual, the num-
ber of months of ineligibility under this subparagraph for an indi-
vidual shall be equal to—

(I) the total, cumulative uncompensated value of all assets
transferred by the individual (or individual’s spouse) on or
after the look-back date specified in subparagraph (B)(d), di-
vided by

(IT) the average monthly cost to a private patient of nurs-
ing facility services in the State (or, at the option of the State,
in the community in which the individual is institutionalized)
at the time of application.

(ii) With respect to a noninstitutionalized individual, the num-
ber of months of ineligibility under this subparagraph for an indi-
vidual shall not be greater than a number equal to—

(I) the total, cumulative uncompensated value of all assets
transferred by the individual (or individual’s spouse) on or
after the look-back date specified in subparagraph (B)3d), di-
vided by

(II) the average monthly cost to a private patient of nurs-
ing facility services in the State (or, at the option of the State,
in the community in which the individual is institutionalized)
at the time of application.

(iii) The number of months of ineligibility otherwise deter-
mined under clause (i) or (ii) with respect to the disposal of an
asset shall be reduced—

(I) in the case of periods of ineligibility determined under
clause (i), by the number of months of ineligibility applicable
to the individual under clause (ii) as a result of such disposal,

(II) in the case of periods of ineligibility determined under
clause (ii), by the number of months of ineligibility applicable
to the individual under clause (i) as a result of such disposal.
(iv) A State shall not round down, or otherwise disregard any

fractional period of ineligibility determined under clause (i) or (i1)
with respect to the disposal of assets.

(F) For purposes of this paragraph, the purchase of an annuity
shall be treated as the disposal of an asset for less than fair mar-
ket value unless—

(i) the State is named as the remainder beneficiary in the
first position for at least the total amount of medical assistance
palid on behalf of the institutionalized individual under this
title; or

(ii) the State is named as such a beneficiary in the second
position after the community spouse or minor or disabled child
and is named in the first position if such spouse or a represent-
ative of such child disposes of any such remainder for less than
fair market value.

(G) For purposes of this paragraph with respect to a transfer
of assets, the term “assets” includes an annuity purchased by or on
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behalf of an annuitant who has applied for medical assistance with
respect to nursing facility services or other long-term care services
under this title unless—

(i) the annuity is—

(I) an annuity described in subsection (b) or (q) of sec-
tion 408 of the Internal Revenue Code of 1986; or

(II) purchased with proceeds from—

(aa) an account or trust described in subsection

(a), (c), or (p) of section 408 of such Code;

(bb) a simplified employee pension (within the
meaning of section 408(k) of such Code); or
(cc) a Roth IRA described in section 408A of such

Code; or
(ii) the annuity—

(I) is irrevocable and nonassignable;

(II) is actuarially sound (as determined in accordance
with actuarial publications of the Office of the Chief Actu-
ary of the Social Security Administration); and

(III) provides for payments in equal amounts during
the term of the annuity, with no deferral and no balloon
payments made.

(H) Notwithstanding the preceding provisions of this para-
graph, in the case of an individual (or individual’s spouse) who
makes multiple fractional transfers of assets in more than 1 month
for less than fair market value on or after the applicable look-back
date specified in subparagraph (B), a State may determine the pe-
riod of ineligibility applicable to such individual under this para-
graph by—

(i) treating the total, cumulative uncompensated value of
all assets transferred by the individual (or individual’s spouse)
during all months on or after the look-back date specified in
subparagraph (B) as 1 transfer for purposes of clause (i) or (i)
(as the case may be) of subparagraph (E); and

(i) beginning such period on the earliest date which would
apply under subparagraph (D) to any of such transfers.

(I) For purposes of this paragraph with respect to a transfer
of assets, the term “assets” includes funds used to purchase a
promissory note, loan, or mortgage unless such note, loan, or mort-
gage—

(i) has a repayment term that is actuarially sound (as de-
termined in accordance with actuarial publications of the Of-
fice of the Chief Actuary of the Social Security Administration);

(ii) provides for payments to be made in equal amounts
during the term of the loan, with no deferral and no balloon
payments made; and

(iii) prohibits the cancellation of the balance upon the
death of the lender.

In the case of a promissory note, loan, or mortgage that does not
satisfy the requirements of clauses (i) through (iii), the value of
such note, loan, or mortgage shall be the outstanding balance due
as of the date of the individual’s application for medical assistance
for services described in subparagraph (C).

(J) For purposes of this paragraph with respect to a transfer
of assets, the term “assets” includes the purchase of a life estate
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interest in another individual’s home unless the purchaser resides
in the home for a period of at least 1 year after the date of the pur-
chase.

(2) An individual shall not be ineligible for medical assistance
by reason of paragraph (1) to the extent that—

(A) the assets transferred were a home and title to the
home was transferred to—

(i) the spouse of such individual;

(ii) a child of such individual who (I) is under age 21,
or (II) (with respect to States eligible to participate in the
State program established under title XVI) is blind or per-
manently and totally disabled, or (with respect to States
which are not eligible to participate in such program) is
blind or disabled as defined in section 1614;

(iii) a sibling of such individual who has an equity in-
terest in such home and who was residing in such individ-
ual’s home for a period of at least one year immediately
before the date the individual becomes an institutionalized
individual; or

(iv) a son or daughter of such individual (other than
a child described in clause (ii)) who was residing in such
individual’s home for a period of at least two years imme-
diately before the date the individual becomes an institu-
tionalized individual, and who (as determined by the
State) provided care to such individual which permitted
such individual to reside at home rather than in such an
institution or facility;

[(c)(2)(B)(ii)] Exception for
transfers to certain special-
needs trusts.

(B) the assets—

(i) were transferred to the individual’s spouse or to an-
other for the sole benefit of the individual’s spouse,

(ii) were transferred from the individual’s spouse to

another for the sole benefit of the individual’s spouse,

(iii) were transferred to, or to a trust (including a trust
described in subsection (d)(4)) established solely for the
benefit of, the individual’s child described in subparagraph
(A)Gi)ID), or

(iv) were transferred to a trust (including a trust de-
scribed in subsection (d)(4)) established solely for the ben-
efit of an individual under 65 years of age who is disabled
(as defined in section 1614(a)(3));

(C) a satisfactory showing is made to the State (in accord-
ance with regulations promulgated by the Secretary) that (i)
the individual intended to dispose of the assets either at fair
market value, or for other valuable consideration, (i) the as-
sets were transferred exclusively for a purpose other than to
qualify for medical assistance, or (iii) all assets transferred for
less than fair market value have been returned to the indi-
vidual; or

[(c)(2)(D)] Undue hardship
exemption.

(D) the State determines, under procedures established by
the State (in accordance with standards specified by the Sec-
retary), that the denial of eligibility would work an undue
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The procedures established under subparagraph (D) shall per-
mit the facility in which the institutionalized individual is re-
siding to file an undue hardship waiver application on behalf
of the individual with the consent of the individual or the per-
sonal representative of the individual. While an application for
an undue hardship waiver is pending under subparagraph (D)
in the case of an individual who is a resident of a nursing facil-
ity, if the application meets such criteria as the Secretary
specifies, the State may provide for payments for nursing facil-
ity services in order to hold the bed for the individual at the
facility, but not in excess of payments for 30 days.

(3) For purposes of this subsection, in the case of an asset held
by an individual in common with another person or persons in a
joint tenancy, tenancy in common, or similar arrangement, the
asset (or the affected portion of such asset) shall be considered to
be transferred by such individual when any action is taken, either
by such individual or by any other person, that reduces or elimi-
nates such individual’s ownership or control of such asset.

(4) A State (including a State which has elected treatment
under section 1902(f)) may not provide for any period of ineligibility
for an individual due to transfer of resources for less than fair mar-
ket value except in accordance with this subsection. In the case of
a transfer by the spouse of an individual which results in a period
of ineligibility for medical assistance under a State plan for such
individual, a State shall, using a reasonable methodology (as speci-
fied by the Secretary), apportion such period of ineligibility (or any
portion of such period) among the individual and the individual’s
spouse if the spouse otherwise becomes eligible for medical assist-
ance under the State plan.

(5) In this subsection, the term “resources” has the meaning
given such term in section 1613, without regard to the exclusion
described in subsection (a)(1) thereof.

(d)(1) For purposes of determining an individual’s eligibility
for, or amount of, benefits under a State plan under this title, sub-
ject to paragraph (4), the rules specified in paragraph (3) shall
apply to a trust established by such individual.

(2)(A) For purposes of this subsection, an individual shall be
considered to have established a trust if assets of the individual
were used to form all or part of the corpus of the trust and if any
of the following individuals established such trust other than by
will:

(i) The individual.

(ii) The individual’s spouse.

(iii) A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the indi-
vidual or the individual’s spouse.

(iv) A person, including any court or administrative body,
acting at the direction or upon the request of the individual or
the individual’s spouse.

(B) In the case of a trust the corpus of which includes assets
of an individual (as determined under subparagraph (A)) and as-
sets of any other person or persons, the provisions of this sub-
section shall apply to the portion of the trust attributable to the as-
sets of the individual.
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(C) Subject to paragraph (4), this subsection shall apply with-
out regard to—

(i) the purposes for which a trust is established,

(ii) whether the trustees have or exercise any discretion
under the trust,

(iii) any restrictions on when or whether distributions may
be made from the trust, or

(iv) any restrictions on the use of distributions from the
trust.
(3)(A) In the case of a revocable trust—

(1) the corpus of the trust shall be considered resources
available to the individual,

(ii) payments from the trust to or for the benefit of the in-
dividual shall be considered income of the individual, and

(iii) any other payments from the trust shall be considered
assets disposed of by the individual for purposes of subsection

(c).
(B) In the case of an irrevocable trust—

(i) if there are any circumstances under which payment
from the trust could be made to or for the benefit of the indi-
vidual, the portion of the corpus from which, or the income on
the corpus from which, payment to the individual could be
made shall be considered resources available to the individual,
and payments from that portion of the corpus or income—

(I) to or for the benefit of the individual, shall be con-
sidered income of the individual, and

(II) for any other purpose, shall be considered a trans-
fer of assets by the individual subject to subsection (c); and

(ii) any portion of the trust from which, or any income on
the corpus from which, no payment could under any cir-
cumstances be made to the individual shall be considered, as
of the date of establishment of the trust (or, if later, the date
on which payment to the individual was foreclosed) to be as-
sets disposed by the individual for purposes of subsection (c),
and the value of the trust shall be determined for purposes of
such subsection by including the amount of any payments
made from such portion of the trust after such date.

(4) This subsection shall not apply to any of the following

[(d)(4)] Exception for trusts:
certain trusts.

(A) A trust containing the assets of an individual under
age 65 who is disabled (as defined in section 1614(a)(3)) and
which is established for the benefit of such individual by the
Q@A I individual, a parent, grandparent, legal guardian of the indi-
[ ] vidual, or a court if the State will receive all amounts remain-
special-needs trusts. ing in the trust upon the death of such individual up to an

amount equal to the total medical assistance paid on behalf of
the individual under a State plan under this title.
[(d)(4)(B)] Miller trusts. . (]13)1{% trust established in a State for the benefit of an indi-
vidual 11—

(i) the trust is composed only of pension, Social Secu-
rity, and other income to the individual (and accumulated
income in the trust),

(ii) the State will receive all amounts remaining in the
trust upon the death of such individual up to an amount
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equal to the total medical assistance paid on behalf of the
individual under a State plan under this title, and

(iii) the State makes medical assistance available to
individuals described in section 1902(a)(10)(A)(i)(V), but
does not make such assistance available to individuals for

nursing facility services under section 1902(a)(10)(C).
d)(4)(C)] Pooled (C) A trust containing the assets of an individual who is
disabled (as defined in section 1614(a)(3)) that meets the fol-

lowing conditions:

(i) The trust is established and managed by a non-
profit association.

(i) A separate account is maintained for each bene-
ficiary of the trust, but, for purposes of investment and
management of funds, the trust pools these accounts.

(ii1) Accounts in the trust are established solely for the
benefit of individuals who are disabled (as defined in sec-
tion 1614(a)(3)) by the parent, grandparent, or legal guard-
ian of such individuals, by such individuals, or by a court.

(iv) To the extent that amounts remaining in the bene-
ficiary’s account upon the death of the beneficiary are not
retained by the trust, the trust pays to the State from such
remaining amounts in the account an amount equal to the
total amount of medical assistance paid on behalf of the
beneficiary under the State plan under this title.

(5) The State agency shall establish procedures (in accordance
with standards specified by the Secretary) under which the agency
waives the application of this subsection with respect to an indi-
vidual if the individual establishes that such application would
work an undue hardship on the individual as determined on the
basis of criteria established by the Secretary.

(6) The term “trust” includes any legal instrument or device
that is similar to a trust but includes an annuity only to such ex-
tent and in such manner as the Secretary specifies.

(e)(1) In order to meet the requirements of this section for pur-
poses of section 1902(a)(18), a State shall require, as a condition for
the provision of medical assistance for services described in sub-
section (c¢)(1)(C)(i) (relating to long-term care services) for an indi-
vidual, the application of the individual for such assistance (includ-
ing any recertification of eligibility for such assistance) shall dis-
close a description of any interest the individual or community
spouse has in an annuity (or similar financial instrument, as may
be specified by the Secretary), regardless of whether the annuity is
irrevocable or is treated as an asset. Such application or recertifi-
cation form shall include a statement that under paragraph (2) the
State becomes a remainder beneficiary under such an annuity or
similar financial instrument by virtue of the provision of such med-
ical assistance.

(2)(A) In the case of disclosure concerning an annuity under
subsection (¢)(1)(F), the State shall notify the issuer of the annuity
of the right of the State under such subsection as a preferred re-
mainder beneficiary in the annuity for medical assistance furnished
to the individual. Nothing in this paragraph shall be construed as
preventing such an issuer from notifying persons with any other re-

income trusts.
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mainder interest of the State’s remainder interest under such sub-
section.

(B) In the case of such an issuer receiving notice under sub-
paragraph (A), the State may require the issuer to notify the State
when there is a change in the amount of income or principal being
withdrawn from the amount that was being withdrawn at the time
of the most recent disclosure described in paragraph (1). A State
shall take such information into account in determining the
amount of the State’s obligations for medical assistance or in the
individual’s eligibility for such assistance.

(3) The Secretary may provide guidance to States on categories
of transactions that may be treated as a transfer of asset for less
than fair market value.

(4) Nothing in this subsection shall be construed as preventing
a State from denying eligibility for medical assistance for an indi-
vidual based on the income or resources derived from an annuity
described in paragraph (1).

(N(1)(A) Notwithstanding any other provision of this title, sub-
ject to subparagraphs (B) and (C) of this paragraph and paragraph
(2), in determining eligibility of an individual for medical assist-
ance with respect to nursing facility services or other long-term
care services, the individual shall not be eligible for such assistance
if the individual’s equity interest in the individual’s home exceeds
$500,000.

(B) A State may elect, without regard to the requirements of
section 1902(a)(1) (relating to statewideness) and section
1902(a)(10)(B) (relating to comparability), to apply subparagraph
(A) by substituting for “$500,000”, an amount that exceeds such
amount, but does not exceed $750,000.

(C) The dollar amounts specified in this paragraph shall be in-
creased, beginning with 2011, from year to year based on the per-
centage increase in the consumer price index for all urban con-
sumers (all items; United States city average), rounded to the near-
est $1,000.

(2) Paragraph (1) shall not apply with respect to an individual

(A) the spouse of such individual, or

(B) such individual’s child who is under age 21, or (with
respect to States eligible to participate in the State program
established under title XVI) is blind or permanently and totally
disabled, or (with respect to States which are not eligible to
participate in such program) is blind or disabled as defined in

section 1614,
is lawfully residing in the individual’s home.

(3) Nothing in this subsection shall be construed as preventing
an individual from using a reverse mortgage or home equity loan
to reduce the individual’s total equity interest in the home.

(4) The Secretary shall establish a process whereby paragraph
(1) is waived in the case of a demonstrated hardship.

(g) TREATMENT OF ENTRANCE FEES OF INDIVIDUALS RESIDING
IN CONTINUING CARE RETIREMENT COMMUNITIES.—

(1) IN GENERAL.—For purposes of determining an individ-
ual’s eligibility for, or amount of, benefits under a State plan
under this title, the rules specified in paragraph (2) shall apply

As Amended Through P.L. 117-328, Enacted December 29, 2022
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to individuals residing in continuing care retirement commu-
nities or life care communities that collect an entrance fee on
admission from such individuals.

(2) TREATMENT OF ENTRANCE FEE.—For purposes of this
subsection, an individual’s entrance fee in a continuing care re-
tirement community or life care community shall be considered
a resource available to the individual to the extent that—

(A) the individual has the ability to use the entrance
fee, or the contract provides that the entrance fee may be
used, to pay for care should other resources or income of
the individual be insufficient to pay for such care;

(B) the individual is eligible for a refund of any re-
maining entrance fee when the individual dies or termi-
nates the continuing care retirement community or life
care community contract and leaves the community; and

(C) the entrance fee does not confer an ownership in-
terest in the continuing care retirement community or life
care community.

(h) In this section, the following definitions shall apply:

(1) The term “assets”, with respect to an individual, in-
cludes all income and resources of the individual and of the in-
dividual’s spouse, including any income or resources which the
individual or such individual’s spouse is entitled to but does
not receive because of action—

(A) by the individual or such individual’s spouse,

(B) by a person, including a court or administrative
body, with legal authority to act in place of or on behalf
of the individual or such individual’s spouse, or

(C) by any person, including any court or administra-
tive body, acting at the direction or upon the request of the
individual or such individual’s spouse.

(2) The term “income” has the meaning given such term in
section 1612.

(3) The term “institutionalized individual” means an indi-
vidual who is an inpatient in a nursing facility, who is an inpa-
tient in a medical institution and with respect to whom pay-
ment is made based on a level of care provided in a nursing
facility, or who is described in section 1902(a)(10)(A)(i)(VI).

(4) The term “noninstitutionalized individual” means an
individual receiving any of the services specified in subsection
(©)()(C)Gi).

(5) The term “resources” has the meaning given such term
in section 1613, without regard (in the case of an institutional-
ized individual) to the exclusion described in subsection (a)(1)
of such section.

APPLICATION OF PROVISIONS OF TITLE II RELATING TO SUBPOENAS

SEC. 1918. [42 U.S.C. 1396q] The provisions of subsections (d)
and (e) of section 205 of this Act shall apply with respect to this
title to the same extent as they are applicable with respect to title
II, except that, in so applying such subsections, and in applying
section 205(1) thereto, with respect to this title, any reference there-
in to the Commissioner of Social Security or the Social Security Ad-
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ministration shall be considered a reference to the Secretary or the
Department of Health and Human Services, respectively.

REQUIREMENTS FOR NURSING FACILITIES

Sec. 1919. [42 U.S.C. 1396r] (a) NURSING FAciLITY DE-
FINED.—In this title, the term “nursing facility” means an institu-
tion (or a distinct part of an institution) which—

(1) is primarily engaged in providing to residents—

(A) skilled nursing care and related services for resi-
dents who require medical or nursing care,

(B) rehabilitation services for the rehabilitation of in-
jured, disabled, or sick persons, or

(C) on a regular basis, health-related care and services
to individuals who because of their mental or physical con-
dition require care and services (above the level of room
and board) which can be made available to them only
through institutional facilities,

and is not primarily for the care and treatment of mental dis-
eases;

(2) has in effect a transfer agreement (meeting the require-

ments of section 1861(1)) with one or more hospitals having
agreements in effect under section 1866; and

(3) meets the requirements for a nursing facility described

in subsections (b), (¢), and (d) of this section.
Such term also includes any facility which is located in a State on
an Indian reservation and is certified by the Secretary as meeting
the requirements of paragraph (1) and subsections (b), (c), and (d).
(b) REQUIREMENTS RELATING TO PROVISION OF SERVICES.—

(1) QUALITY OF LIFE.—

(A) IN GENERAL.—A nursing facility must care for its
residents in such a manner and in such an environment as
will promote maintenance or enhancement of the quality of
life of each resident.

(B) QUALITY ASSESSMENT AND ASSURANCE.—A nursing
facility must maintain a quality assessment and assurance
committee, consisting of the director of nursing services, a
physician designated by the facility, and at least 3 other
members of the facility’s staff, which (i) meets at least
quarterly to identify issues with respect to which quality
assessment and assurance activities are necessary and (i1)
develops and implements appropriate plans of action to
correct identified quality deficiencies. A State or the Sec-
retary may not require disclosure of the records of such
committee except insofar as such disclosure is related to
the compliance of such committee with the requirements of
this subparagraph.

(2) SCOPE OF SERVICES AND ACTIVITIES UNDER PLAN OF

CARE.—A nursing facility must provide services and activities
to attain or maintain the highest practicable physical, mental,
and psychosocial well-being of each resident in accordance with
a written plan of care which—

(A) describes the medical, nursing, and psychosocial
needs of the resident and how such needs will be met;
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(B) is initially prepared, with the participation to the
extent practicable of the resident or the resident’s family
or legal representative, by a team which includes the resi-
dent’s attending physician and a registered professional
nurse with responsibility for the resident; and

(C) is periodically reviewed and revised by such team
after each assessment under paragraph (3).

(3) RESIDENTS’ ASSESSMENT.—

(A) REQUIREMENT.—A nursing facility must conduct a
comprehensive, accurate, standardized, reproducible as-
sessment of each resident’s functional capacity, which as-
sessment—

(i) describes the resident’s capability to perform
daily life functions and significant impairments in
functional capacity;

(ii) is based on a uniform minimum data set speci-
fied by the Secretary under subsection (f)(6)(A);

(iii) uses an instrument which is specified by the
State under subsection (e)(5); and

(iv) includes the identification of medical prob-
lems.

(B) CERTIFICATION.—

(i) IN GENERAL.—Each such assessment must be
conducted or coordinated (with the appropriate partici-
pation of health professionals) by a registered profes-
sional nurse who signs and certifies the completion of
the assessment. Each individual who completes a por-
tion of such an assessment shall sign and certify as to
the accuracy of that portion of the assessment.

(ii) PENALTY FOR FALSIFICATION.—

(I) An individual who willfully and knowingly
certifies under clause (i) a material and false
statement in a resident assessment is subject to a
civil money penalty of not more than $1,000 with
respect to each assessment.

(II) An individual who willfully and knowingly
causes another individual to certify under clause
(i) a material and false statement in a resident as-
sessment is subject to a civil money penalty of not
more than $5,000 with respect to each assess-

ment.

(III) The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a civil
money penalty under this clause in the same man-
ner as such provisions apply to a penalty or pro-
ceeding under section 1128A(a).

(iii) USE OF INDEPENDENT ASSESSORS.—If a State
determines, under a survey under subsection (g) or
otherwise, that there has been a knowing and willful
certification of false assessments under this para-
graph, the State may require (for a period specified by
the State) that resident assessments under this para-
graph be conducted and certified by individuals who
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are independent of the facility and who are approved
by the State
(C) FREQUENCY.—

(i) IN GENERAL.—Such an assessment must be con-
ducted—

(I) promptly upon (but no later than 14 days
after the date of) admission for each individual
admitted on or after October 1, 1990, and by not
later than October 1, 1991, for each resident of the
facility on that date;

(II) promptly after a significant change in the
resident’s physical or mental condition; and

III) in no case less often than once every 12

[(b)(3)(C)(i)(I)] Assessments required monihs.) ! very
at admission, at least annually, and (ii) RESIDENT REVIEW.—The nursing facility must
upon significant change in condition. examine each resident no less frequently than once
every 3 months and, as appropriate, revise the resi-

dent’s assessment to assure the continuing accuracy of

the assessment.

K.—The results of such an assessment shall be used
in developing, reviewing, and revising the resident’s plan
of care under paragraph (2)

(E) COORDINATION.—Such assessments shall be coordi-
nated with any State-required preadmission screening pro-
gram to the maximum extent practicable in order to avoid
duplicative testing and effort. In addition, a nursing facil-
ity shall notify the State mental health authority or State
mental retardation or developmental disability authority,
as applicable, promptly after a significant change in the
physical or mental condition of a resident who is mentally
1ll or mentally retarded.

o) (F) REQUIREMENTS RELATING TO PREADMISSION
[(B)(3)(F)] Pre-admission SCREENING FOR MENTALLY ILL AND MENTALLY RETARDED IN-
screening for mental iliness and DIVIDUALS.—Except as provided in clauses (ii) and (iii) of
intellectual disability required subsection (e)(7)(A), a nursing facility must not admit, on
under PASRR requirements in or after January 1, 1989, any new resident who—
subsection (e)(7). (1) is mentally ill (as defined in subsection

(e)(7)(G)(1)) unless the State mental health authority
has determined (based on an independent physical
and mental evaluation performed by a person or entity
other than the State mental health authority) prior to
admission that, because of the physical and mental
condition of the individual, the individual requires the
level of services provided by a nursing facility, and, if
the individual requires such level of services, whether
the individual requires specialized services for mental
illness, or

(ii) is mentally retarded (as defined in subsection
(e)(7)(G)(ii)) unless the State mental retardation or de-
velopmental disability authority has determined prior
to admission that, because of the physical and mental
condition of the individual, the individual requires the
level of services provided by a nursing facility, and, if
the individual requires such level of services, whether
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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the individual requires specialized services for mental

retardation.
A State mental health authority and a State mental retar-
dation or developmental disability authority may not dele-
gate (by subcontract or otherwise) their responsibilities
under this subparagraph to a nursing facility (or to an en-
tity that has a direct or indirect affiliation or relationship
with such a facility).

[(b)(4)] NF requirements (4) PROVISION OF SERVICES AND ACTIVITIES.—

h . (A) IN GENERAL.—To the extent needed to fulfill all
or services.

plans of care described in paragraph (2), a nursing facility
must provide (or arrange for the provision o

(i) nursing and related services and specialized re-
habilitative services to attain or maintain the highest
practicable physical, mental, and psychosocial well-
being of each resident;

(11) medically-related social services to attain or
maintain the highest practicable physical, mental, and
psychosocial well-being of each resident;

(iii) pharmaceutical services (including procedures
that assure the accurate acquiring, receiving, dis-
pensing, and administering of all drugs and
biologicals) to meet the needs of each resident;

(iv) dietary services that assure that the meals
meet the daily nutritional and special dietary needs of
each resident;

(v) an on-going program, directed by a qualified
professional, of activities designed to meet the inter-
ests and the physical, mental, and psychosocial well-
being of each resident;

(vi) routine dental services (to the extent covered
under the State plan) and emergency dental services
to meet the needs of each resident; and

(vii) treatment and services required by mentally
ill and mentally retarded residents not otherwise pro-
vided or arranged for (or required to be provided or ar-
ranged for) by the State.

The services provided or arranged by the facility must
meet professional standards of quality.

(B) QUALIFIED PERSONS PROVIDING SERVICES.—Serv-
ices described in clauses (i), (ii), (iii), (iv), and (vi) of sub-
paragraph (A) must be provided by qualified persons in ac-
cordance with each resident’s written plan of care.

(C) REQUIRED NURSING CARE; FACILITY WAIVERS.—

(i) GENERAL REQUIREMENTS.—With respect to
nursing facility services provided on or after October
1, 1990, a nursing facility—

(I) except as provided in clause (ii), must pro-
vide 24-hour licensed nursing services which are
sufficient to meet the nursing needs of its resi-
dents, and

(IT) except as provided in clause (ii), must use
the services of a registered professional nurse for
at least 8 consecutive hours a day, 7 days a week.
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(ii) WAIVER BY STATE.—To the extent that a facil-
ity is unable to meet the requirements of clause (i), a
State may waive such requirements with respect to
the facility if—

(I) the facility demonstrates to the satisfaction
of the State that the facility has been unable, de-
spite diligent efforts (including offering wages at
the community prevailing rate for nursing facili-
ties), to recruit appropriate personnel,

(IT) the State determines that a waiver of the
requirement will not endanger the health or safe-
ty of individuals staying in the facility,

(III) the State finds that, for any such periods
in which licensed nursing services are not avail-
able, a registered professional nurse or a physi-
cian is obligated to respond immediately to tele-
phone calls from the facility,

(IV) the State agency granting a waiver of
such requirements provides notice of the waiver to
the State long-term care ombudsman (established
under section 307(a)(12) of the Older Americans
Act of 1965) and the protection and advocacy sys-
tem in the State for the mentally ill and the men-
tally retarded, and

(V) the nursing facility that is granted such a
waiver by a State notifies residents of the facility
(or, where appropriate, the guardians or legal rep-
resentatives of such residents) and members of
their immediate families of the waiver.

A waiver under this clause shall be subject to annual

review and to the review of the Secretary and subject

to clause (iii) shall be accepted by the Secretary for
purposes of this title to the same extent as is the

State’s certification of the facility. In granting or re-

newing a waiver, a State may require the facility to

use other qualified, licensed personnel.

(iii) ASSUMPTION OF WAIVER AUTHORITY BY SEC-
RETARY.—If the Secretary determines that a State has
shown a clear pattern and practice of allowing waivers
in the absence of diligent efforts by facilities to meet
the staffing requirements, the Secretary shall assume
and exercise the authority of the State to grant waiv-
ers.

(5) REQUIRED TRAINING OF NURSE AIDES.—

(A) IN GENERAL.—(i) Except as provided in clause (ii),
a nursing facility must not use on a full-time basis any in-
dividual as a nurse aide in the facility on or after October
1, 1990, for more than 4 months unless the individual—

(I) has completed a training and competency eval-
uation program, or a competency evaluation program,
approved by the State under subsection (e)(1)(A), and

(II) is competent to provide nursing or nursing-re-
lated services.
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(ii) A nursing facility must not use on a temporary,
per diem, leased, or on any other basis other than as a
permanent employee any individual as a nurse aide in the
facility on or after January 1, 1991, unless the individual
meets the requirements described in clause (i).

(B) OFFERING COMPETENCY EVALUATION PROGRAMS FOR
CURRENT EMPLOYEES.—A nursing facility must provide, for
individuals used as a nurse aide by the facility as of Janu-
ary 1, 1990, for a competency evaluation program ap-
proved by the State under subsection (e)(1) and such prep-
aration as may be necessary for the individual to complete
such a program by October 1, 1990.

(C) CoMPETENCY.—The nursing facility must not per-
mit an individual, other than in a training and competency
evaluation program approved by the State, to serve as a
nurse aide or provide services of a type for which the indi-
vidual has not demonstrated competency and must not use
such an individual as a nurse aide unless the facility has
inquired of any State registry established under subsection
(e)(2)(A) that the facility believes will include information
concerning the individual.

(D) RE-TRAINING REQUIRED.—For purposes of subpara-
graph (A), if, since an individual’s most recent completion
of a training and competency evaluation program, there
has been a continuous period of 24 consecutive months
during none of which the individual performed nursing or
nursing-related services for monetary compensation, such
individual shall complete a new training and competency
evaluation program, or a new competency evaluation pro-

gram.

(E) REGULAR IN-SERVICE EDUCATION.—The nursing fa-
cility must provide such regular performance review and
regular in-service education as assures that individuals
used as nurse aides are competent to perform services as
nurse aides, including training for individuals providing
nursing and nursing-related services to residents with cog-
nitive impairments.

(F) NURSE AIDE DEFINED.—In this paragraph, the term
“nurse aide” means any individual providing nursing or
nursing-related services to residents in a nursing facility,
but does not include an individual—

(i) who is a licensed health professional (as de-
fined in subparagraph (G)) or a registered dietician, or
(i) who volunteers to provide such services with-
out monetary compensation.
Such term includes an individual who provides such serv-
ices through an agency or under a contract with the facil-
ity.
(G) LICENSED HEALTH PROFESSIONAL DEFINED.—In this
paragraph, the term “licensed health professional” means
a physician, physician assistant, nurse practitioner, phys-
ical, speech, or occupational therapist, physical or occupa-
tional therapy assistant, registered professional nurse, li-
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censed practical nurse, or licensed or certified social work-

er.

(6) PHYSICIAN SUPERVISION AND CLINICAL RECORDS.—A
nursing facility must—

(A) require that the health care of every resident be
provided under the supervision of a physician (or, at the
option of a State, under the supervision of a nurse practi-
tioner, clinical nurse specialist, or physician assistant who
is not an employee of the facility but who is working in col-
laboration with a physician);

(B) provide for having a physician available to furnish
necessary medical care in case of emergency; and

(C) maintain clinical records on all residents, which
records include the plans of care (described in paragraph
(2)) and the residents’ assessments (described in para-
graph (3)), as well as the results of any pre-admission
screening conducted under subsection (e)(7).

i (7) REQUIRED SOCIAL SERVICES.—In the case of a nursing
[1(3())(?] dNFS thf;]mori ‘IT?n facility with more than 120 beds, the facility must have at
eds must have full-time least one social worker (with at least a bachelor’s degree in so-

social worker on staff. cial work or similar professional qualifications) employed full-

time to provide or assure the provision of social services.

(8) INFORMATION ON NURSE STAFFING.—

(A) IN GENERAL.—A nursing facility shall post daily for
each shift the current number of licensed and unlicensed
nursing staff directly responsible for resident care in the
facility. The information shall be displayed in a uniform
manner (as specified by the Secretary) and in a clearly
visible place.

(B) PUBLICATION OF DATA.—A nursing facility shall,
upon request, make available to the public the nursing
staff data described in subparagraph (A).

[(c)] NF resident bill of rights () R(E‘i?IgREMENTS RELATING TO RESIDENTS’ RIGHTS.—

H h ENERAL RIGHTS.—

includes freedom Of.ChOIC.e' (A) SPECIFIED RIGHTS.—A nursing facility must protect
freedom from restraints, right and promote the rights of each resident, including each of
to privacy, right to the following rights:

confidentiality, etc. (i) FREE CHOICE.—The right to choose a personal
attending physician, to be fully informed in advance
about care and treatment, to be fully informed in ad-
vance of any changes in care or treatment that may
affect the resident’s well-being, and (except with re-
spect to a resident adjudged incompetent) to partici-
pate in planning care and treatment or changes in
care and treatment.

(ii) FREE FROM RESTRAINTS.—The right to be free
from physical or mental abuse, corporal punishment,
involuntary seclusion, and any physical or chemical re-
straints imposed for purposes of discipline or conven-
ience and not required to treat the resident’s medical
symptoms. Restraints may only be imposed—

) to ensure the physical safety of the resi-
dent or other residents, and
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(II) only upon the written order of a physician
that specifies the duration and circumstances
under which the restraints are to be used (except
in emergency circumstances specified by the Sec-
retary until such an order could reasonably be ob-
tained).

(iii) PrivacY.—The right to privacy with regard to
accommodations, medical treatment, written and tele-
phonic communications, visits, and meetings of family
and of resident groups.

(iv) CONFIDENTIALITY.—The right to confiden-
tiality of personal and clinical records and to access to
current clinical records of the resident upon request by
the resident or the resident’s legal representative,
within 24 hours (excluding hours occurring during a
weekend or holiday) after making such a request.

(v) ACCOMMODATION OF NEEDS.—The right—

(I) to reside and receive services with reason-
able accommodation of individual needs and pref-
erences, except where the health or safety of the
individual or other residents would be endan-
gered, and

(IT) to receive notice before the room or room-
mate of the resident in the facility is changed.

(vi) GRIEVANCES.—The right to voice grievances
with respect to treatment or care that is (or fails to be)
furnished, without discrimination or reprisal for voic-
ing the grievances and the right to prompt efforts by
the facility to resolve grievances the resident may
have, including those with respect to the behavior of
other residents.

(vii) PARTICIPATION IN RESIDENT AND FAMILY
GROUPS.—The right of the resident to organize and
participate in resident groups in the facility and the
right of the resident’s family to meet in the facility
with the families of other residents in the facility.

(viii) PARTICIPATION IN OTHER ACTIVITIES.—The
right of the resident to participate in social, religious,
and community activities that do not interfere with
the rights of other residents in the facility.

(ix) EXAMINATION OF SURVEY RESULTS.—The right
to examine, upon reasonable request, the results of the
most recent survey of the facility conducted by the
Secretary or a State with respect to the facility and
a?y plan of correction in effect with respect to the fa-
cility.

(x) REFUSAL OF CERTAIN TRANSFERS.—The right to
refuse a transfer to another room within the facility,
if a purposes of the transfer is to relocate the resident
from a portion of the facility that is not a skilled nurs-
ing facility (for purposes of title XVIII) to a portion of
the facility that is such a skilled nursing facility.

(xi) OTHER RIGHTS.—Any other right established
by the Secretary.
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Clause (iii) shall not be construed as requiring the provi-
sion of a private room. A resident’s exercise of a right to
refuse transfer under clause (x) shall not affect the resi-
dent’s eligibility or entitlement to medical assistance under
this title or a State’s entitlement to Federal medical assist-
ance under this title with respect to services furnished to
such a resident.
(B) NOTICE OF RIGHTS.—A nursing facility must—

(i) inform each resident, orally and in writing at
the time of admission to the facility, of the resident’s
legal rights during the stay at the facility and of the
requirements and procedures for establishing eligi-
bility for medical assistance under this title, including
the right to request an assessment under section
1924(c)(1)(B);

(ii) make available to each resident, upon reason-
able request, a written statement of such rights (which
statement is updated upon changes in such rights) in-
cluding the notice (if any) of the State developed under
subsection (e)(6);

(iii) inform each resident who is entitled to med-
ical assistance under this title—

(I) at the time of admission to the facility or,
if later, at the time the resident becomes eligible
for such assistance, of the items and services (in-
cluding those specified under section
1902(a)(28)(B)) that are included in nursing facil-
ity services under the State plan and for which
the resident may not be charged (except as per-
mitted in section 1916), and of those other items
and services that the facility offers and for which
the resident may be charged and the amount of
the charges for such items and services, and

(II) of changes in the items and services de-
sceribed in subclause (I) and of changes in the
charges imposed for items and services described
in that subclause; and
(iv) inform each other resident, in writing before

or at the time of admission and periodically during the

resident’s stay, of services available in the facility and

of related charges for such services, including any

charges for services not covered under title XVIII or by

the facility’s basic per diem charge.
The written description of legal rights under this subpara-
graph shall include a description of the protection of per-
sonal funds under paragraph (6) and a statement that a
resident may file a complaint with a State survey and cer-
tification agency respecting resident abuse and neglect and
misappropriation of resident property in the facility.

(C) RIGHTS OF INCOMPETENT RESIDENTS.—In the case
of a resident adjudged incompetent under the laws of a
State, the rights of the resident under this title shall de-
volve upon, and, to the extent judged necessary by a court
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of competent jurisdiction, be exercised by, the person ap-
pointed under State law to act on the resident’s behalf.

(D) USse OF PSYCHOPHARMACOLOGIC  DRUGS.—
Psychopharmacologic drugs may be administered only on
the orders of a physician and only as part of a plan (in-
cluded in the written plan of care described in paragraph
(2)) designed to eliminate or modify the symptoms for
which the drugs are prescribed and only if, at least annu-
ally an independent, external consultant reviews the ap-
propriateness of the drug plan of each resident receiving
such drugs.

(2) TRANSFER AND DISCHARGE RIGHTS.—

(A) IN GENERAL.—A nursing facility must permit each
resident to remain in the facility and must not transfer or
discharge the resident from the facility unless—

(1) the transfer or discharge is necessary to meet
the resident’s welfare and the resident’s welfare can-
not be met in the facility;

(ii) the transfer or discharge is appropriate be-
cause the resident’s health has improved sufficiently
so the resident no longer needs the services provided
by the facility;

(iii) the safety of individuals in the facility is en-
dangered;

(iv) the health of individuals in the facility would
otherwise be endangered;

(v) the resident has failed, after reasonable and
appropriate notice, to pay (or to have paid under this
title or title XVIII on the resident’s behalf) for a stay
at the facility; or

(vi) the facility ceases to operate.

In each of the cases described in clauses (i) through (iv),
the basis for the transfer or discharge must be documented
in the resident’s clinical record. In the cases described in
clauses (i) and (ii), the documentation must be made by
the resident’s physician, and in the case described in
clause (iv) the documentation must be made by a physi-
cian. For purposes of clause (v), in the case of a resident
who becomes eligible for assistance under this title after
admission to the facility, only charges which may be im-
posed under this title shall be considered to be allowable.

(B) PRE-TRANSFER AND PRE-DISCHARGE NOTICE.—

(i) IN GENERAL.—Before effecting a transfer or dis-
charge of a resident, a nursing facility must—

(I) notify the resident (and, if known, an im-
mediate family member of the resident or legal
representative) of the transfer or discharge and
the reasons therefor,

(II) record the reasons in the resident’s clin-
ical record (including any documentation required
under subparagraph (A)), and

(IIT) include in the notice the items described
in clause (iii).
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(ii) TIMING OF NOTICE.—The notice under clause
(1)(I) must be made at least 30 days in advance of the
resident’s transfer or discharge except—

(I) in a case described in clause (iii) or (iv) of
subparagraph (A);

(II) in a case described in clause (ii) of sub-
paragraph (A), where the resident’s health im-
proves sufficiently to allow a more immediate
transfer or discharge;

(ITII) in a case described in clause (i) of sub-
paragraph (A), where a more immediate transfer
or discharge is necessitated by the resident’s ur-
gent medical needs; or

(IV) in a case where a resident has not re-
sided in the facility for 30 days.

In the case of such exceptions, notice must be given as
many days before the date of the transfer or discharge
as is practicable.

(iii) ITEMS INCLUDED IN NOTICE.—Each notice
under clause (i) must include—

(I) for transfers or discharges effected on or
after October 1, 1989, notice of the resident’s right
to appeal the transfer or discharge under the
State process established under subsection (e)(3);

(IT) the name, mailing address, and telephone
number of the State long-term care ombudsman
(established under title III or VII of the Older
Americans Act of 1965 in accordance with section
712 of the Act);

(III) in the case of residents with develop-
mental disabilities, the mailing address and tele-
phone number of the agency responsible for the
protection and advocacy system for develop-
mentally disabled individuals established under
subtitle C of the Developmental Disabilities As-
sistance and Bill of Rights Act of 2000 33; and

(IV) in the case of mentally ill residents (as
defined in subsection (e)(7)(G)(i)), the mailing ad-
dress and telephone number of the agency respon-
sible for the protection and advocacy system for
mentally ill individuals established under the Pro-
tection and Advocacy for Mentally Il Individuals
Act.

(C) ORIENTATION.—A nursing facility must provide
sufficient preparation and orientation to residents to en-
sure safe and orderly transfer or discharge from the facil-

.
(D) NOTICE ON BED-HOLD POLICY AND READMISSION.—
(i) NOTICE BEFORE TRANSFER.—Before a resident

of a nursing facility is transferred for hospitalization

3380 in law. Probably should read “subtitle C of title I of the Developmental Disabilities As-
sistance and Bill of Rights Act of 2000”. See the amendment made by section 401(b)(6)(A) of
the D 1 Disabiliti i and Bill of Rights Act of 2000 (Public Law 106-402;
114 Stat. 1738).
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or therapeutic leave, a nursing facility must provide

written information to the resident and an immediate

family member or legal representative concerning—

(I) the provisions of the State plan under this
title regarding the period (if any) during which
the resident will be permitted under the State
plan to return and resume residence in the facil-
ity, and

(II) the policies of the facility regarding such
a period, which policies must be consistent with
clause (iii).

(ii) NOTICE UPON TRANSFER.—At the time of trans-
fer of a resident to a hospital or for therapeutic leave,
a nursing facility must provide written notice to the
resident and an immediate family member or legal
representative of the duration of any period described
in clause (i).

(iii) PERMITTING RESIDENT TO RETURN.—A nursing
facility must establish and follow a written policy
under which a resident—

(I) who is eligible for medical assistance for
nursing facility services under a State plan,

(IT) who 1is transferred from the facility for
hospitalization or therapeutic leave, and

I whose hospitalization or therapeutic
leave exceeds a period paid for under the State
plan for the holding of a bed in the facility for the
resident,

will be permitted to be readmitted to the facility im-

mediately upon the first availability of a bed in a

semiprivate room in the facility if, at the time of read-

mission, the resident requires the services provided by
the facility.

(E) INFORMATION RESPECTING ADVANCE DIRECTIVES.—
A nursing facility must comply with the requirement of
section 1902(w) (relating to maintaining written policies
and procedures respecting advance directives).

(F) CONTINUING RIGHTS IN CASE OF VOLUNTARY WITH-
DRAWAL FROM PARTICIPATION.—

(1) IN GENERAL.—In the case of a nursing facility
that voluntarily withdraws from participation in a
State plan under this title but continues to provide
services of the type provided by nursing facilities—

(I) the facility’s voluntary withdrawal from
participation is not an acceptable basis for the
transfer or discharge of residents of the facility
who were residing in the facility on the day before
the effective date of the withdrawal (including
those residents who were not entitled to medical
assistance as of such day);

(II) the provisions of this section continue to
apply to such residents until the date of their dis-
charge from the facility; and
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(IIT) in the case of each individual who begins
residence in the facility after the effective date of
such withdrawal, the facility shall provide notice
orally and in a prominent manner in writing on a
separate page at the time the individual begins
residence of the information described in clause
(ii) and shall obtain from each such individual at
such time an acknowledgment of receipt of such
information that is in writing, signed by the indi-
vidual, and separate from other documents signed
by such individual.

Nothing in this subparagraph shall be construed as af-
fecting any requirement of a participation agreement
that a nursing facility provide advance notice to the
State or the Secretary, or both, of its intention to ter-
minate the agreement.

(ii) INFORMATION FOR NEW RESIDENTS.—The infor-
mation described in this clause for a resident is the
following:

(I) The facility is not participating in the pro-
gram under this title with respect to that resi-
dent.

(II) The facility may transfer or discharge the
resident from the facility at such time as the resi-
dent is unable to pay the charges of the facility,
even though the resident may have become eligi-
ble for medical assistance for nursing facility serv-
ices under this title.

(iii) CONTINUATION OF PAYMENTS AND OVERSIGHT
AUTHORITY.—Notwithstanding any other provision of
this title, with respect to the residents described in
clause (i)(I), a participation agreement of a facility de-
scribed in clause (i) is deemed to continue in effect
under such plan after the effective date of the facility’s
voluntary withdrawal from participation under the
State plan for purposes of—

(I) receiving payments under the State plan
for nursing facility services provided to such resi-
dents;

(II) maintaining compliance with all applica-
ble requirements of this title; and

(III) continuing to apply the survey, certifi-
cation, and enforcement authority provided under
subsections (g) and (h) (including involuntary ter-
mination of a participation agreement deemed
continued under this clause).

(iv) NO APPLICATION TO NEW RESIDENTS.—This
paragraph (other than subclause (III) of clause (i)
shall not apply to an individual who begins residence
in a facility on or after the effective date of the with-
drawal from participation under this subparagraph.

(3) ACCESS AND VISITATION RIGHTS.—A nursing facility
must—
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(A) permit immediate access to any resident by any
representative of the Secretary, by any representative of
the State, by an ombudsman or agency described in sub-
clause (II), (ITI), or (IV) of paragraph (2)(B)(iii), or by the
resident’s individual physician;

(B) permit immediate access to a resident, subject to
the resident’s right to deny or withdraw consent at any
time, by immediate family or other relatives of the resi-
dent;

(C) permit immediate access to a resident, subject to
reasonable restrictions and the resident’s right to deny or
withdraw consent at any time, by others who are visiting
with the consent of the resident;

(D) permit reasonable access to a resident by any enti-
ty or individual that provides health, social, legal, or other
services to the resident, subject to the resident’s right to
deny or withdraw consent at any time; and

(E) permit representatives of the State ombudsman
(described in paragraph (2)(B)(iii)(II)), with the permission
of the resident (or the resident’s legal representative) and
consistent with State law, to examine a resident’s clinical
records.

(4) EQUAL ACCESS TO QUALITY CARE.—

(A) IN GENERAL.—A nursing facility must establish
and maintain identical policies and practices regarding
transfer, discharge, and the provision of services required
under the State plan for all individuals regardless of
source of payment.

(B) CONSTRUCTION.—

(i) NOTHING PROHIBITING ANY CHARGES FOR NON-
MEDICAID PATIENTS.—Subparagraph (A) shall not be
construed as prohibiting a nursing facility from charg-
ing any amount for services furnished, consistent with
the notice in paragraph (1)(B) describing such charges.

(ii) NO ADDITIONAL SERVICES REQUIRED.—Subpara-
graph (A) shall not be construed as requiring a State
to offer additional services on behalf of a resident than
are otherwise provided under the State plan.

(5) ADMISSIONS PoLICY.—

(A) ApwmissioNs.—With respect to admissions prac-
tices, a nursing facility must—

(1)(I) not require individuals applying to reside or
residing in the facility to waive their rights to benefits
under this title or title XVIII, (II) subject to subpara-
graph (B)(v), not require oral or written assurance
that such individuals are not eligible for, or will not
apply for, benefits under this title or title XVIII, and
(III) prominently display in the facility written infor-
mation, and provide to such individuals oral and writ-
ten information, about how to apply for and use such
benefits and how to receive refunds for previous pay-
ments covered by such benefits;
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(i) not require a third party guarantee of payment
to the facility as a condition of admission (or expedited
admission) to, or continued stay in, the facility; and

(iii) in the case of an individual who is entitled to
medical assistance for nursing facility services, not
charge, solicit, accept, or receive, in addition to any
amount otherwise required to be paid under the State
plan under this title, any gift, money, donation, or
other consideration as a precondition of admitting (or
expediting the admission of) the individual to the facil-
ity or as a requirement for the individual’s continued
stay in the facility.

(B) CONSTRUCTION.—

(1) NO PREEMPTION OF STRICTER STANDARDS.—Sub-
paragraph (A) shall not be construed as preventing
States or political subdivisions therein from prohib-
iting, under State or local law, the discrimination
against individuals who are entitled to medical assist-
ance under the State plan with respect to admissions
practices of nursing facilities.

(i) CONTRACTS WITH LEGAL REPRESENTATIVES.—
Subparagraph (A)(ii) shall not be construed as pre-
venting a facility from requiring an individual, who
has legal access to a resident’s income or resources
available to pay for care in the facility, to sign a con-
tract (without incurring personal financial liability) to
provide payment from the resident’s income or re-
sources for such care.

(iii) CHARGES FOR ADDITIONAL SERVICES RE-
QUESTED.—Subparagraph (A)(iii) shall not be con-
strued as preventing a facility from charging a resi-
dent, eligible for medical assistance under the State
plan, for items or services the resident has requested
and received and that are not specified in the State
plan as included in the term “nursing facility serv-
ices”.

(iv) BONA FIDE CONTRIBUTIONS.—Subparagraph
(A)(ii) shall not be construed as prohibiting a nursing
facility from soliciting, accepting, or receiving a chari-
table, religious, or philanthropic contribution from an
organization or from a person unrelated to the resi-
dent (or potential resident), but only to the extent that
such contribution is not a condition of admission, expe-
diting admission, or continued stay in the facility.

(v) TREATMENT OF CONTINUING CARE RETIREMENT
COMMUNITIES ADMISSION CONTRACTS.—Notwith-
standing subclause (II) of subparagraph (A)(), subject
to subsections (c) and (d) of section 1924, contracts for
admission to a State licensed, registered, certified, or
equivalent continuing care retirement community or
life care community, including services in a nursing
facility that is part of such community, may require
residents to spend on their care resources declared for
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the purposes of admission before applying for medical

assistance.

(6) PROTECTION OF RESIDENT FUNDS.—

(A) IN GENERAL.—The nursing facility—

(1) may not require residents to deposit their per-
sonal funds with the facility, and

(ii) upon the written authorization of the resident,
must hold, safeguard, and account for such personal
funds under a system established and maintained by
the facility in accordance with this paragraph.

(B) MANAGEMENT OF PERSONAL FUNDS.—Upon written
authorization of a resident under subparagraph (A)(ii), the
facility must manage and account for the personal funds of
the resident deposited with the facility as follows:

(1) DEpOSIT.—The facility must deposit any
amount of personal funds in excess of $50 with respect
to a resident in an interest bearing account (or ac-
counts) that is separate from any of the facility’s oper-
ating accounts and credits all interest earned on such
separate account to such account. With respect to any
other personal funds, the facility must maintain such
funds in a non-interest bearing account or petty cash
fund.

(i1) ACCOUNTING AND RECORDS.—The facility must
assure a full and complete separate accounting of each
such resident’s personal funds, maintain a written
record of all financial transactions involving the per-
sonal funds of a resident deposited with the facility,
and afford the resident (or a legal representative of
the resident) reasonable access to such record.

(iii) NOTICE OF CERTAIN BALANCES.—The facility
must notify each resident receiving medical assistance
under the State plan under title XIX when the amount
in the resident’s account reaches $200 less than the
dollar amount determined under section 1611(a)(3)(B)
and the fact that if the amount in the account (in ad-
dition to the value of the resident’s other nonexempt
resources) reaches the amount determined under such
section the resident may lose eligibility for such med-
ical assistance or for benefits under title XVI.

(iv) CONVEYANCE UPON DEATH.—Upon the death of
a resident with such an account, the facility must con-
vey promptly the resident’s personal funds (and a final
accounting of such funds) to the individual admin-
istering the resident’s estate.

(C) ASSURANCE OF FINANCIAL SECURITY.—The facility
must purchase a surety bond, or otherwise provide assur-
ance satisfactory to the Secretary, to assure the security of
all personal funds of residents deposited with the facility.

(D) LIMITATION ON CHARGES TO PERSONAL FUNDS.—
The facility may not impose a charge against the personal
funds of a resident for any item or service for which pay-
ment is made under this title or title XVIII.
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(7) LIMITATION ON CHARGES IN CASE OF MEDICAID-ELIGIBLE
INDIVIDUALS.—

(A) IN GENERAL.—A nursing facility may not impose
charges, for certain medicaid-eligible individuals for nurs-
ing facility services covered by the State under its plan
under this title, that exceed the payment amounts estab-
lished by the State for such services under this title.

(B) CERTAIN MEDICAID INDIVIDUALS DEFINED.—In sub-
paragraph (A), the term “certain medicaid-eligible indi-
vidual” means an individual who is entitled to medical as-
sistance for nursing facility services in the facility under
this title but with respect to whom such benefits are not
being paid because, in determining the amount of the indi-
vidual’s income to be applied monthly to payment for the
costs of such services, the amount of such income exceeds
the payment amounts established by the State for such
services under this title.

(8) POSTING OF SURVEY RESULTS.—A nursing facility must
post in a place readily accessible to residents, and family mem-
bers and legal representatives of residents, the results of the
most recent survey of the facility conducted under subsection

2).
(d) REQUIREMENTS RELATING TO ADMINISTRATION AND OTHER
MATTERS.—
(1) ADMINISTRATION.—

(A) IN GENERAL.—A nursing facility must be adminis-
tered in a manner that enables it to use its resources effec-
tively and efficiently to attain or maintain the highest
practicable physical, mental, and psychosocial well-being of
each resident (consistent with requirements established
under subsection (f)(5)).

(B) 3¢ REQUIRED NOTICES.—If a change occurs in—

(i) the persons with an ownership or control inter-
est (as defined in section 1124(a)(3)) in the facility,
(ii) the persons who are officers, directors, agents,

or managing employees (as defined in section 1126(b))

of the facility,

(iii) the corporation, association, or other company
responsible for the management of the facility, or
(iv) the individual who is the administrator or di-
rector of nursing of the facility,
nursing facility must provide notice to the State agency re-
sponsible for the licensing of the facility, at the time of the

34Section 6101(c)(1)(B) of Public Law 111~ 148 provides for an amendment to strike subpara-
graph (B) and r (©) a (B). The has not been
carried out because it is subject to a condmonal effective date. Paragraph (2) of such section
provides as follows:

) EFFECTIVE DATE.—The amendments made by paragraph (1) shall take effect on the
date on which the Secretary makes the information described in subsection (b)(1) available
to the public under such subsection.

The reference to “subsection (b)(1)” in paragraph (2) (relating to effective date) of such section
probably should be a reference to “subsection (b)”. Subsection (b) of such section reads as follows:

(b) PUBLIC_AVAILABILITY OF INFORMATION.—Not later than the date that is 1 year after the
date on which the final regulations promulgated under section 1124(c)(3)(A) of the Social Secu-
rity Act, as added by subsection (a), are published in the Federal Register, the Secretary of
Health and Human Services shall make the information reported in accordance with such final
regulations available to the public in accordance with procedures established by the Secretary.
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change, of the change and of the identity of each new per-
son, company, or individual described in the respective
clause.

(C)34 NURSING FACILITY ADMINISTRATOR.—The admin-
istrator of a nursing facility must meet standards estab-
lished by the Secretary under subsection (f)(4).

(V)35 AVAILABILITY OF SURVEY, CERTIFICATION, AND
COMPLAINT INVESTIGATION REPORTS.—A nursing facility
must—

(1) have reports with respect to any surveys, cer-
tifications, and complaint investigations made respect-
ing the facility during the 3 preceding years available
for any individual to review upon request; and

(i1) post notice of the availability of such reports
in areas of the facility that are prominent and acces-
sible to the public.

The facility shall not make available under clause (i) iden-
tifying information about complainants or residents.
(2) LICENSING AND LIFE SAFETY CODE.—

(A) LICENSING.—A nursing facility must be licensed
under applicable State and local law.

(B) LIFE SAFETY CODE.—A nursing facility must meet
such provisions of such edition (as specified by the Sec-
retary in regulation) of the Life Safety Code of the Na-
tional Fire Protection Association as are applicable to
nursing homes; except that—

(i) the Secretary may waive, for such periods as he
deems appropriate, specific provisions of such Code
which if rigidly applied would result in unreasonable
hardship upon a facility, but only if such waiver would
not adversely affect the health and safety of residents
or personnel, and

(ii) the provisions of such Code shall not apply in
any State if the Secretary finds that in such State
there is in effect a fire and safety code, imposed by
State law, which adequately protects residents of and
personnel in nursing facilities.

(3) SANITARY AND INFECTION CONTROL AND PHYSICAL ENVI-
RONMENT.—A nursing facility must—

(A) establish and maintain an infection control pro-
gram designed to provide a safe, sanitary, and comfortable
environment in which residents reside and to help prevent
the':j development and transmission of disease and infection,
an

(B) be designed, constructed, equipped, and main-
tained in a manner to protect the health and safety of resi-
dents, personnel, and the general public.

(4) MISCELLANEOUS.—

(A) COMPLIANCE WITH FEDERAL, STATE, AND LOCAL
LAWS AND PROFESSIONAL STANDARDS.—A nursing facility
must operate and provide services in compliance with all
applicable Federal, State, and local laws and regulations

35S0 in law. There are no subparagraphs (D) through (U) in paragraph (1).
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[(e)] State requirements.

(including the requirements of section 1124) and with ac-
cepted professional standards and principles which apply
to professionals providing services in such a facility.

(B) OTHER.—A nursing facility must meet such other
requirements relating to the health and safety of residents
or relating to the physical facilities thereof as the Sec-
retary may find necessary.

(e) STATE REQUIREMENTS RELATING TO NURSING FACILITY RE-

QUIREMENTS.—As a condition of approval of its plan under this
title, a State must provide for the following:

(1) SPECIFICATION AND REVIEW OF NURSE AIDE TRAINING
AND COMPETENCY EVALUATION PROGRAMS AND OF NURSE AIDE
COMPETENCY EVALUATION PROGRAMS.—The State must—

(A) by not later than January 1, 1989, specify those
training and competency evaluation programs, and those
competency evaluation programs, that the State approves
for purposes of subsection (b)(5) and that meet the require-
ments established under subsection (f)(2), and

(B) by not later than January 1, 1990, provide for the
review and reapproval of such programs, at a frequency
and using a methodology consistent with the requirements
established under subsection (f)(2)(A)(iii).

The failure of the Secretary to establish requirements under
subsection (f)(2) shall not relieve any State of its responsibility
under this paragraph.

[(e)(2)] Requirement for
comprehensive nurse aide
registry, including any findings of
nurse aide abuse, neglect or
exploitation.

(2) NURSE AIDE REGISTRY.—

(A) IN GENERAL.—By not later than January 1, 1989,
the State shall establish and maintain a registry of all in-
dividuals who have satisfactorily completed a nurse aide
training and competency evaluation program, or a nurse
aide competency evaluation program, approved under
paragraph (1) in the State, or any individual described in

March 30, 2023

subsection (f)(2)(B)(ii) or in subparagraph (B), (C), or (D) of
section 6901(b)(4) of the Omnibus Budget Reconciliation
Act of 1989.

(B) INFORMATION IN REGISTRY.—The registry under
subparagraph (A) shall provide (in accordance with regula-
tions of the Secretary) for the inclusion of specific docu-
mented findings by a State under subsection (g)(1)(C) of
resident neglect or abuse or misappropriation of resident
property involving an individual listed in the registry, as
well as any brief statement of the individual disputing the
findings. The State shall make available to the public in-
formation in the registry. In the case of inquiries to the
registry concerning an individual listed in the registry, any
information disclosed concerning such a finding shall also
include disclosure of any such statement in the registry re-
lating to the finding or a clear and accurate summary of
such a statement.

(C) Prohibition against charges.—A State may not im-
pose any charges on a nurse aide relating to the registry
established and maintained under subparagraph (A).

(3) STATE APPEALS PROCESS FOR TRANSFERS AND DIS-
CHARGES.—The State, for transfers and discharges from nurs-
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[(e)(7)] Pre-admission
screening and resident
review (PASRR)
requirements.

[(e)(7)(A)ii)] PASRR not
required for post-hospitalization
readmissions.

ing facilities effected on or after October 1, 1989, must provide

for a fair mechanism, meeting the guidelines established under

subsection (f)(3), for hearing appeals on transfers and dis-

charges of residents of such facilities; but the failure of the

Secretary to establish such guidelines under such subsection

shallhnot relieve any State of its responsibility under this para-
aph.

(4) NURSING FACILITY ADMINISTRATOR STANDARDS.—By not
later than July 1, 1989, the State must have implemented and
enforced the nursing facility administrator standards devel-
oped under subsection (f)(4) respecting the qualification of ad-
ministrators of nursing facilities.

(5) SPECIFICATION OF RESIDENT ASSESSMENT INSTRU-
MENT.—Effective July 1, 1990, the State shall specify the in-
strument to be used by nursing facilities in the State in com-
plying with the requirement of subsection (b)(3)(A)(ii). Such
instrument shall be—

(A) one of the instruments designated under sub-
section (f)(6)(B), or

(B) an instrument which the Secretary has approved
as being consistent with the minimum data set of core ele-
ments, common definitions, and utilization guidelines spec-

ified by the Secretary under subsection (f)(6)(A).

(6) NOTICE OF MEDICAID RIGHTS.—Each State, as a condi-
tion of approval of its plan under this title, effective April 1,
1988, must develop (and periodically update) a written notice
of the rights and obligations of residents of nursing facilities
(and spouses of such residents) under this title.

(7) STATE REQUIREMENTS FOR PREADMISSION SCREENING
AND RESIDENT REVIEW.—

(A) PREADMISSION SCREENING.—

(1) IN GENERAL.—Effective January 1, 1989, the
State must have in effect a preadmission screening
program, for making determinations (using any cri-
teria developed under subsection (f)(8)) described in
subsection (b)(3)(F) for mentally ill and mentally re-
tarded individuals (as defined in subparagraph (G))
who are admitted to nursing facilities on or after Jan-
uary 1, 1989. The failure of the Secretary to develop
minimum criteria under subsection (f)(8) shall not re-
lieve any State of its responsibility to have a
preadmission screening program under this subpara-
graph or to perform resident reviews under subpara-
graph (B).

(ii) CLARIFICATION WITH RESPECT TO CERTAIN RE-
ADMISSIONS.—The preadmission screening program
under clause (i) need not provide for determinations in
the case of the readmission to a nursing facility of an
individual who, after being admitted to the nursing fa-

[(e)(7)(A)iii)] PASRR not required for

certain post-hospital, short-term
admissions.

cility, was transferred for care in a hospital.

(iii) EXCEPTION FOR CERTAIN HOSPITAL DIS-
CHARGES.—The preadmission screening program under
clause (i) shall not apply to the admission to a nursing

March 30, 2023

facility of an individual—
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[(e)(7)(B)(i)(I)] The state mental health
authority must determine if a mentally
ill NF resident requires inpatient
psychiatric services or specialized
services for mental iliness.

[(e)(7)(B)(ii)] The state intellectual
disabilities and developmental
disabilities (ID/DD) authority must
determine whether NF residents with
ID require ICF services or specialized
services for ID.

[(e)(7)(B)(iii)] PASRR screenings must
be conducted whenever there is a
significant change in resident's
condition.

[(e)(7)(B)(iv)] NFs cannot conduct
PASRR screenings.
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(I) who is admitted to the facility directly
from a hospital after receiving acute inpatient
care at the hospital,

(II) who requires nursing facility services for
the condition for which the individual received
care in the hospital, and

(III) whose attending physician has certified,
before admission to the facility, that the indi-
vidual is likely to require less than 30 days of
nursing facility services.

(B) STATE REQUIREMENT FOR RESIDENT REVIEW.—

(i) FOR MENTALLY ILL RESIDENTS.—As of April 1,
1990, in the case of each resident of a nursing facility
who is mentally ill, the State mental health authority
must review and determine (using any criteria devel-
oped under subsection (f)(8) and based on an inde-
pendent physical and mental evaluation performed by
a person or entity other than the State mental health
authority)—

(I) whether or not the resident, because of the
resident’s physical and mental condition, requires
the level of services provided by a nursing facility
or requires the level of services of an inpatient
psychiatric hospital for individuals under age 21
(as described in section 1905(h)) or of an institu-
tion for mental diseases providing medical assist-
ance to individuals 65 years of age or older; and

(II) whether or not the resident requires spe-
cialized services for mental illness.

(i) FOR MENTALLY RETARDED RESIDENTS.—As of
April 1, 1990, in the case of each resident of a nursing
facility who is mentally retarded, the State mental re-
tardation or developmental disability authority must
review and determine (using any criteria developed
under subsection (f)(8))—

I) whether or not the resident, because of the
resident’s physical and mental condition, requires
the level of services provided by a nursing facility
or requires the level of services of an intermediate
care facility described under section 1905(d); and

(II) whether or not the resident requires spe-
cialized services for mental retardation.

(iii) REVIEW REQUIRED UPON CHANGE IN RESI-
DENT’'S CONDITION.—A review and determination
under clause (i) or (ii) must be conducted promptly
after a nursing facility has notified the State mental
health authority or State mental retardation or devel-
opmental disability authority, as applicable, under
subsection (b)(3)(E) with respect to a mentally ill or
mentally retarded resident, that there has been a sig-
nificant change in the resident’s physical or mental
condition.

(iv) PROHIBITION OF DELEGATION.—A State mental
health authority, a State mental retardation or devel-
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[(e)(7)(C)(i)] If a long-stay (30 months
or more) NF resident is identified as
needing specialized services for ID or
mental illness during PASRR screen,
the state must offer applicable
institutional and non-institutional
alternatives (e.g., ICF or HCBS
waivers). The individual may choose
to remain in the NF and, if so, the
state must provide for specialized
services for the individuals.
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opmental disability authority, and a State may not
delegate (by subcontract or otherwise) their respon-
sibilities under this subparagraph to a nursing facility
(or to an entity that has a direct or indirect affiliation
or relationship with such a facility).

(C) RESPONSE TO PREADMISSION SCREENING AND RESI-

DENT REVIEW.—As of April 1, 1990, the State must meet
the following requirements:

(i) LONG-TERM RESIDENTS NOT REQUIRING NURSING
FACILITY SERVICES, BUT REQUIRING SPECIALIZED SERV-
ICES.—In the case of a resident who is determined,
under subparagraph (B), not to require the level of
services provided by a nursing facility, but to require
specialized services for mental illness or mental retar-
dation, and who has continuously resided in a nursing
facility for at least 30 months before the date of the
determination, the State must, in consultation with
the resident’s family or legal representative and care-
givers—

(I) inform the resident of the institutional and
noninstitutional alternatives covered under the
State plan for the resident,

(II) offer the resident the choice of remaining
in the facility or of receiving covered services in
an alternative appropriate institutional or non-
institutional setting,

(IIT) clarify the effect on eligibility for services
under the State plan if the resident chooses to
leave the facility (including its effect on readmis-
sion to the facility), and

(IV) regardless of the resident’s choice, pro-
vide for (or arrange for the provision of) such spe-
cialized services for the mental illness or mental
retardation.

A State shall not be denied payment under this title
for nursing facility services for a resident described in
this clause because the resident does not require the
level of services provided by such a facility, if the resi-
dent chooses to remain in such a facility.

(ii) OTHER RESIDENTS NOT REQUIRING NURSING FA-
CILITY SERVICES, BUT REQUIRING SPECIALIZED SERV-
ICES.—In the case of a resident who is determined,
under subparagraph (B), not to require the level of
services provided by a nursing facility, but to require
specialized services for mental illness or mental retar-
dation, and who has not continuously resided in a
nursing facility for at least 30 months before the date
of the determination, the State must, in consultation
with the resident’s family or legal representative and
care-givers—

(I) arrange for the safe and orderly discharge
of the resident from the facility, consistent with
the requirements of subsection (c)(2),
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(II) prepare and orient the resident for such
discharge, and

(III) provide for (or arrange for the provision
of) such specialized services for the mental illness
or mental retardation.

(iii) RESIDENTS NOT REQUIRING NURSING FACILITY
SERVICES AND NOT REQUIRING SPECIALIZED SERVICES.—
In the case of a resident who is determined, under
subparagraph (B), not to require the level of services
provided by a nursing facility and not to require spe-
cialized services for mental illness or mental retarda-
tion, the State must—

(I) arrange for the safe and orderly discharge
of the resident from the facility, consistent with
the requirements of subsection (c)(2), and

(II) prepare and orient the resident for such
discharge.

(iv) ANNUAL REPORT.—Each State shall report to
the Secretary annually concerning the number and
disposition of residents described in each of clauses (ii)
and (iii).

(D) DENIAL OF PAYMENT.—

(i) FOR FAILURE TO CONDUCT PREADMISSION
SCREENING OR REVIEW.—No payment may be made
under section 1903(a) with respect to nursing facility
services furnished to an individual for whom a deter-
mination is required under subsection (b)(3)(F) or sub-
paragraph (B) but for whom the determination is not
made.

(ii) FOR CERTAIN RESIDENTS NOT REQUIRING NURS-
ING FACILITY LEVEL OF SERVICES.—No payment may be
made under section 1903(a) with respect to nursing fa-
cility services furnished to an individual (other than
an individual described in subparagraph (C)(i)) who
does not require the level of services provided by a
nursing facility.

(E) PERMITTING ALTERNATIVE DISPOSITION PLANS.—
With respect to residents of a nursing facility who are
mentally retarded or mentally ill and who are determined
under subparagraph (B) not to require the level of services
of such a facility, but who require specialized services for
mental illness or mental retardation, a State and the nurs-
ing facility shall be considered to be in compliance with
the requirements of subparagraphs (A) through (C) of this
paragraph if, before April 1, 1989, the State and the Sec-
retary have entered into an agreement relating to the dis-
position of such residents of the facility and the State is
in compliance with such agreement. Such an agreement
may provide for the disposition of the residents after the
date specified in subparagraph (C). The State may revise
such an agreement, subject to the approval of the Sec-
retary, before October 1, 1991, but only if, under the re-
vised agreement, all residents subject to the agreement
who do not require the level of services of such a facility
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are discharged from the facility by not later than April 1,
1994.

(F) APPEALS PROCEDURES.—Each State, as a condition
of approval of its plan under this title, effective January
1, 1989, must have in effect an appeals process for individ-
uals adversely affected by determinations under subpara-
graph (A) or (B).

(G) DEFINITIONS.—In this paragraph and in subsection
(b)(3)(F):

[(e)(7)(G)(i)] For the purposes of

(1) An individual is considered to be “mentally ill”
if the individual has a serious mental illness (as de-

PASRR, mentally ill does not include fined by the Secretary in consultation with the Na-
dementia (including Alzheimer's). tional Institute of Mental Health) and does not have

a primary diagnosis of dementia (including Alz-

|1(f)] HHS responsibilities. |
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heimer’s disease or a related disorder) or a diagnosis

(other than a primary diagnosis) of dementia and a

primary diagnosis that is not a serious mental illness.

(ii) An individual is considered to be “mentally re-
tarded” if the individual is mentally retarded or a per-
son with a related condition (as described in section
1905(d)).

(iii) The term “specialized services” has the mean-
ing given such term by the Secretary in regulations,
but does not include, in the case of a resident of a
nursing facility, services within the scope of services
which the facility must provide or arrange for its resi-
dents under subsection (b)(4).

(f) RESPONSIBILITIES OF SECRETARY RELATING TO NURSING FA-
CILITY REQUIREMENTS.—

(1) GENERAL RESPONSIBILITY.—It is the duty and responsi-
bility of the Secretary to assure that requirements which gov-
ern the provision of care in nursing facilities under State plans
approved under this title, and the enforcement of such require-
ments, are adequate to protect the health, safety, welfare, and
rights of residents and to promote the effective and efficient
use of public moneys.

(2) REQUIREMENTS FOR NURSE AIDE TRAINING AND COM-
PETENCY EVALUATION PROGRAMS AND FOR NURSE AIDE COM-
PETENCY EVALUATION PROGRAMS.—

(A) IN GENERAL.—For purposes of subsections (b)(5)
and (e)(1)(A), the Secretary shall establish, by not later
than September 1, 1988—

(i) requirements for the approval of nurse aide
training and competency evaluation programs, includ-
ing requirements relating to (I) the areas to be covered
in such a program (including at least basic nursing
skills, personal care skills, recognition of mental
health and social service needs, care of cognitively im-
paired residents, basic restorative services, and resi-
dents’ rights) and content of the curriculum (including,
in the case of initial training and, if the Secretary de-
termines appropriate, in the case of ongoing training,
dementia management training, and patient abuse
prevention training, (II) minimum hours of initial and
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ongoing training and retraining (including not less
than 75 hours in the case of initial training), (III)
qualifications of instructors, and (IV) procedures for
determination of competency;

(ii) requirements for the approval of nurse aide
competency evaluation programs, including require-
ment relating to the areas to be covered in such a pro-
gram, including at least basic nursing skills, personal
care skills, recognition of mental health and social
service needs, care of cognitively impaired residents,
basic restorative services, and residents’ rights, and
procedures for determination of competency;

(iii) requirements respecting the minimum fre-
quency and methodology to be used by a State in re-
viewing such programs’ compliance with the require-
ments for such programs; and
b (iv) requirements, under both such programs,

at—

(I) provide procedures for determining com-
petency that permit a nurse aide, at the nurse
aide’s option, to establish competency through pro-
cedures or methods other than the passing of a
written examination and to have the competency
evaluation conducted at the nursing facility at
which the aide is (or will be) employed (unless the
facility is described in subparagraph (B)(iii)(I)),

(IT) prohibit the imposition on a nurse aide
who is employed by (or who has received an offer
of employment from) a facility on the date on
which the aide begins either such program of any
charges (including any charges for textbooks and
other required course materials and any charges
for the competency evaluation) for either such pro-
gram, and

(ITI) in the case of a nurse aide not described
in subclause (II) who is employed by (or who has
received an offer of employment from) a facility
not later than 12 months after completing either
such program, the State shall provide for the re-
imbursement of costs incurred in completing such
program on a prorata basis during the period in
which the nurse aide is so employed.

(B) APPROVAL OF CERTAIN PROGRAMS.—Such require-
ments—

(i) may permit approval of programs offered by or
in facilities, as well as outside facilities (including em-
ployee organizations), and of programs in effect on the
date of the enactment of this section;

(ii) shall permit a State to find that an individual
who has completed (before July 1, 1989) a nurse aide
training and competency evaluation program shall be
deemed to have completed such a program approved
under subsection (b)(5) if the State determines that, at
the time the program was offered, the program met
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thed requirements for approval under such paragraph;
an
(iii) subject to subparagraphs (C) and (D), shall
prohibit approval of such a program—
(I) offered by or in a nursing facility which,

within the previous 2 years—

(a) has operated under a waiver under
subsection (b)(4)(C)(ii) that was granted on
the basis of a demonstration that the facility
is unable to provide the nursing care required
under subsection (b)(4)(C)(i) for a period in ex-
cess of 48 hours during a week;

(b) has been subject to an extended (or
partial extended) survey under section
1819(g)(2)(B)(i) or subsection (g)(2)(B)(i); or

(c) has been assessed a civil money pen-
alty described in section 1819(h)(2)(B)(ii) or
subsection (h)(2)(A)(ii) of not less than $5,000,
or has been subject to a remedy described in
subsection (h)(1)(B)(1), clauses (1), (iii), or (iv)
of subsection (h)(Z)(A) clauses (i) or (iii) of
section 1819(h)(2)(B), or section 1819(h)(4), or
(II) offered by or in a nursing facility unless

the State makes the determination, upon an indi-

vidual’s completion of the program, that the indi-
vidual is competent to provide nursing and nurs-
ing-related services in nursing facilities.

A State may not delegate (through subcontract or oth-

erwise) its responsibility under clause (iii)II) to the

nursing facility.

(C) WAIVER AUTHORIZED.—Clause (iii)(I) of subpara-
graph (B) shall not apply to a program offered in (but not
by) a nursing facility (or skilled nursing facility for pur-
poses of title XVIII) in a State if the State—

(i) determines that there is no other such program
offered within a reasonable distance of the facility,

(ii) assures, through an oversight effort, that an
adequate environment exists for operating the pro-
gram in the facility, and

(iii) provides notice of such determination and as-
surances to the State long-term care ombudsman.

(D) WAIVER OF DISAPPROVAL OF NURSE-AIDE TRAINING
PROGRAMS.—Upon application of a nursing facility, the
Secretary may waive the application of subparagraph
(B)(111)(I)(c) if the imposition of the civil monetary penalty
was not related to the quality of care provided to residents
of the facility. Nothing in this subparagraph shall be con-
strued as eliminating any requirement upon a facility to
pay a civil monetary penalty described in the preceding
sentence.

(3) FEDERAL GUIDELINES FOR STATE APPEALS PROCESS FOR
TRANSFERS AND DISCHARGES.—For purposes of subsections
(e)(2)(B)(iii) and (e)(3), by not later than October 1, 1988, the
Secretary shall establish guidelines for minimum standards

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022




G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

213 TITLE XIX OF THE SOCIAL SECURITY ACT Sec. 1919

which State appeals processes under subsection (e)(3) must
meet to provide a fair mechanism for hearing appeals on trans-
fers and discharges of residents from nursing facilities.

(4) SECRETARIAL STANDARDS QUALIFICATION OF ADMINIS-
TRATORS.—For purposes of subsections (d)(1)(C) and (e)(4), the
Secretary shall develop, by not later than March 1, 1988,
standards to be applied in assuring the qualifications of admin-
istrators of nursing facilities.

(5) CRITERIA FOR ADMINISTRATION.—The Secretary shall es-
tablish criteria for assessing a nursing facility’s compliance
with the requirement of subsection (d)(1) with respect to—

(A) its governing body and management,

(B) agreements with hospitals regarding transfers of
residents to and from the hospitals and to and from other
nursing facilities,

(C) disaster preparedness,

(D) direction of medical care by a physician,

(E) laboratory and radiological services,

(F) clinical records, and

(G) resident and advocate participation.

(6) SPECIFICATION OF RESIDENT ASSESSMENT DATA SET AND
INSTRUMENTS.—The Secretary shall—

[()(6)(A)] HHS specified the
Minimum Data Set (MDS).

(A) not later than January 1, 1989, specify a minimum
data set of core elements and common definitions for use
by nursing facilities in conducting the assessments re-

quired under subsection (b)(3), and establish guidelines for
utilization of the data set; and
(B) by not later than April 1, 1990, designate one or

more instruments which are consistent with the specifica-

tion made under subparagraph (A) and which a State may

specify under subsection (e)(5)(A) for use by nursing facili-

ties in complying with the requirements of subsection

(b)(3)(A)ii).

(7) LIST OF ITEMS AND SERVICES FURNISHED IN NURSING FA-
CILITIES NOT CHARGEABLE TO THE PERSONAL FUNDS OF A RESI-
DENT.—

[(f)(7)(A)] Regulations must specify
which NF costs can be charged to
residents' personal funds.

(A) REGULATIONS REQUIRED.—Pursuant to the require-
ment of section 21(b) of the Medicare-Medicaid Anti-Fraud
and Abuse Amendments of 1977, the Secretary shall issue
regulations, on or before the first day of the seventh month

to begin after the date of enactment of this section, that
define those costs which may be charged to the personal
funds of residents in nursing facilities who are individuals
receiving medical assistance with respect to nursing facil-
ity services under this title and those costs which are to
be included in the payment amount under this title for
nursing facility services.

(B) RULE IF FAILURE TO PUBLISH REGULATIONS.—If the
Secretary does not issue the regulations under subpara-
graph (A) on or before the date required in that subpara-
graph, in the case of a resident of a nursing facility who
is eligible to receive benefits for nursing facility services
under this title, for purposes of section 1902(a)(28)(B), the
Secretary shall be deemed to have promulgated regula-
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tions under this paragraph which provide that the costs
which may not be charged to the personal funds of such
resident (and for which payment is considered to be made
under this title) include, at a minimum, the costs for rou-
tine personal hygiene items and services furnished by the
facility.
(8) FEDERAL MINIMUM CRITERIA AND MONITORING FOR
PREADMISSION SCREENING AND RESIDENT REVIEW.—
(A) MINIMUM CRITERIA.—The Secretary shall develop,

criteria.

[(f)(8)(A)] The Secretary
develops the minimum PASRR States to use in making determinations under subsections

by not later than October 1, 1988, minimum criteria for

(b)(3)(F) and (e)(7)(B) and in permitting individuals ad-

versely affected to appeal such determinations, and shall

notify the States of such criteria.

(B) MONITORING COMPLIANCE.—The Secretary shall re-
view, in a sufficient number of cases to allow reasonable
inferences, each State’s compliance with the requirements
of subsection (e)(7)(C)(ii) (relating to discharge and place-
ment for active treatment of certain residents).

(9) CRITERIA FOR MONITORING STATE WAIVERS.—The Sec-
retary shall develop, by not later than October 1, 1988, criteria
and procedures for monitoring State performances in granting
waivers pursuant to subsection (b)(4)(C)(ii).

(10) SPECIAL FOCUS FACILITY PROGRAM.—

(A) IN GENERAL.—The Secretary shall conduct a spe-
cial focus facility program for enforcement of requirements
for nursing facilities that the Secretary has identified as
having substantially failed to meet applicable require-
ments of this Act.

(B) PERIODIC SURVEYS.—Under such program the Sec-
retary shall conduct surveys of each facility in the program
not less often than once every 6 months.

(g) SURVEY AND CERTIFICATION PROCESS.—

(1) STATE AND FEDERAL RESPONSIBILITY.—

[(9)(1)(A)] States are
responsible for regulatory
oversight of NFs via survey
and certification procedures.

(A) IN GENERAL.—Under each State plan under this
title, the State shall be responsible for certifying, in ac-
cordance with surveys conducted under paragraph (2), the
compliance of nursing facilities (other than facilities of the
State) with the requirements of subsections (b), (¢), and

(d). The Secretary shall be responsible for certifying, in ac-
cordance with surveys conducted under paragraph (2), the
compliance of State nursing facilities with the require-
ments of such subsections.

(B) EDUCATIONAL PROGRAM.—Each State shall conduct
periodic educational programs for the staff and residents
(and their representatives) of nursing facilities in order to
present current regulations, procedures, and policies under

[(9)(1)(C)] States must investigate this section.

allegations of abuse, neglect, or
misappropriation of funds by nurse
aides and report findings to nurse

(C) INVESTIGATION OF ALLEGATIONS OF RESIDENT NE-
GLECT AND ABUSE AND MISAPPROPRIATION OF RESIDENT
PROPERTY.—The State shall provide, through the agency
responsible for surveys and certification of nursing facili-

aide registry. ties under this subsection, for a process for the receipt and

timely review and investigation of allegations of neglect
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and abuse and misappropriation of resident property by a
nurse aide of a resident in a nursing facility or by another
individual used by the facility in providing services to such
a resident. The State shall, after notice to the individual
involved and a reasonable opportunity for a hearing for the
individual to rebut allegations, make a finding as to the
accuracy of the allegations. If the State finds that a nurse
aide has neglected or abused a resident or misappropriated
resident property in a facility, the State shall notify the
nurse aide and the registry of such finding. If the State
finds that any other individual used by the facility has ne-
glected or abused a resident or misappropriated resident
property in a facility, the State shall notify the appropriate
licensure authority. A State shall not make a finding that
an individual has neglected a resident if the individual
demonstrates that such neglect was caused by factors be-
yond the control of the individual.

(D) REMOVAL OF NAME FROM NURSE AIDE REGISTRY.—

(1) IN GENERAL.—In the case of a finding of neglect
under subparagraph (C), the State shall establish a
procedure to permit a nurse aide to petition the State
to have his or her name removed from the registry
upon a determination by the State that—

(I) the employment and personal history of
the nurse aide does not reflect a pattern of abu-
sive behavior or neglect; and

(II) the neglect involved in the original finding
was a singular occurrence.

(i1) TIMING OF DETERMINATION.—In no case shall a
determination on a petition submitted under clause (i)
be made prior to the expiration of the 1l-year period
beginning on the date on which the name of the peti-
tg)ner was added to the registry under subparagraph
(C)

(E) CONSTRUCTION.—The failure of the Secretary to
issue regulations to carry out this subsection shall not re-
lieve a State of its responsibility under this subsection.

(2) SURVEYS.—
(A) ANNUAL STANDARD SURVEY.—

[(9)(2)(A)(i)] States must conduct
annual, unannounced surveys of NFs.

(1) IN GENERAL.—Each nursing facility shall be
subject to a standard survey, to be conducted without

March 30, 2023

any prior notice to the facility. Any individual who no-
tifies (or causes to be notified) a nursing facility of the
time or date on which such a survey is scheduled to
be conducted is subject to a civil money penalty of not
to exceed $2,000. The provisions of section 1128A
(other than subsections (a) and (b)) shall apply to a
civil money penalty under the previous sentence in the
same manner as such provisions apply to a penalty or
proceeding under section 1128A(a). The Secretary
shall review each State’s procedures for scheduling
and conduct of standard surveys to assure that the
State has taken all reasonable steps to avoid giving
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[(9)(2)(B)(i)] Special circumstances
may trigger special surveys of the NF.
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notice of such a survey through the scheduling proce-

dures and the conduct of the surveys themselves.

(ii) CoNTENTS.—Each standard survey shall in-
clude, for a case-mix stratified sample of residents—

(I) a survey of the quality of care furnished,
as measured by indicators of medical, nursing,
and rehabilitative care, dietary and nutrition serv-
ices, activities and social participation, and sanita-
tion, infection control, and the physical environ-
ment,

(II) written plans of care provided under sub-
section (b)(2) and an audit of the residents’ assess-
ments under subsection (b)(3) to determine the ac-
curacy of such assessments and the adequacy of
such plans of care, and

(IIT) a review of compliance with residents’
rights under subsection (c).

(i11)) FREQUENCY.—

(I) IN GENERAL.—Each nursing facility shall
be subject to a standard survey not later than 15
months after the date of the previous standard
survey conducted under this subparagraph. The
statewide average interval between standard sur-
veys of a nursing facility shall not exceed 12
months.

(IT) SPECIAL SURVEYS.—If not otherwise con-
ducted under subclause (I), a standard survey (or
an abbreviated standard survey) may be con-
ducted within 2 months of any change of owner-
ship, administration, management of a nursing fa-
cility, or director of nursing in order to determine
whether the change has resulted in any decline in
the quality of care furnished in the facility.

(B) EXTENDED SURVEYS.—

(i) IN GENERAL.—Each nursing facility which is
found, under a standard survey, to have provided sub-
standard quality of care shall be subject to an ex-
tended survey. Any other facility may, at the Sec-
retary’s or State’s discretion, be subject to such an ex-
tended survey (or a partial extended survey).

(i) TIMING.—The extended survey shall be con-
ducted immediately after the standard survey (or, if
not practicable, not later than 2 weeks after the date
of completion of the standard survey).

(ii1)) CONTENTS.—In such an extended survey, the
survey team shall review and identify the policies and
procedures which produced such substandard quality
of care and shall determine whether the facility has
complied with all the requirements described in sub-
sections (b), (c), and (d). Such review shall include an
expansion of the size of the sample of residents’ as-
sessments reviewed and a review of the staffing, of in-
service training, and, if appropriate, of contracts with
consultants.
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(iv) CONSTRUCTION.—Nothing in this paragraph
shall be construed as requiring an extended or partial
extended survey as a prerequisite to imposing a sanc-
tion against a facility under subsection (h) on the basis
of findings in a standard survey.

(C) SURVEY PROTOCOL.—Standard and extended sur-
veys shall be conducted—

(i) based upon a protocol which the Secretary has
developed, tested, and validated by not later than Jan-
uary 1, 1990, and

(i1) by individuals, of a survey team, who meet
such minimum qualifications as the Secretary estab-
lishes by not later than such date.

The failure of the Secretary to develop, test, or validate
such protocols or to establish such minimum qualifications
shall not relieve any State of its responsibility (or the Sec-
retary of the Secretary’s responsibility) to conduct surveys
under this subsection.

(D) CONSISTENCY OF SURVEYS.—Each State shall im-
plement programs to measure and reduce inconsistency in
the application of survey results among surveyors.

(E) SURVEY TEAMS.—

(i) IN GENERAL.—Surveys under this subsection
shall be conducted by a multidisciplinary team of pro-
fessionals (including a registered professional nurse).

(ii) PROHIBITION OF CONFLICTS OF INTEREST.—A
State may not use as a member of a survey team
under this subsection an individual who is serving (or
has served within the previous 2 years) as a member
of the staff of, or as a consultant to, the facility sur-
veyed respecting compliance with the requirements of
subsections (b), (¢), and (d), or who has a personal or
familial financial interest in the facility being sur-
veyed.

(iii) TRAINING.—The Secretary shall provide for
the comprehensive training of State and Federal sur-
veyors in the conduct of standard and extended sur-
veys under this subsection, including the auditing of
resident assessments and plans of care. No individual
shall serve as a member of a survey team unless the
individual has successfully completed a training and
testing program in survey and certification techniques
that has been approved by the Secretary.

(3) VALIDATION SURVEYS.—

(A) IN GENERAL.—The Secretary shall conduct onsite
surveys of a representative sample of nursing facilities in
each State, within 2 months of the date of surveys con-
ducted under paragraph (2) by the State, in a sufficient
number to allow inferences about the adequacies of each
State’s surveys conducted under paragraph (2). In con-
ducting such surveys, the Secretary shall use the same
survey protocols as the State is required to use under
paragraph (2). If the State has determined that an indi-
vidual nursing facility meets the requirements of sub-
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[(9)(4)] States must investigate
complaints against NFs and
monitor compliance.
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sections (b), (c), and (d), but the Secretary determines that
the facility does not meet such requirements, the Sec-
retary’s determination as to the facility’s noncompliance
with such requirements is binding and supersedes that of
the State survey.

(B) ScopE.—With respect to each State, the Secretary
shall conduct surveys under subparagraph (A) each year
with respect to at least 5 percent of the number of nursing
facilities surveyed by the State in the year, but in no case
less than 5 nursing facilities in the State.

(C) REDUCTION IN ADMINISTRATIVE COSTS FOR SUB-
STANDARD PERFORMANCE.—If the Secretary finds, on the
basis of such surveys, that a State has failed to perform
surveys as required under paragraph (2) or that a State’s
survey and certification performance otherwise is not ade-
quate, the Secretary may provide for the training of survey
teams in the State and shall provide for a reduction of the
payment otherwise made to the State under section
1903(a)(2)(D) with respect to a quarter equal to 33 percent
multiplied by a fraction, the denominator of which is equal
to the total number of residents in nursing facilities sur-
veyed by the Secretary that quarter and the numerator of
which is equal to the total number of residents in nursing
facilities which were found pursuant to such surveys to be
not in compliance with any of the requirements of sub-
sections (b), (c), and (d). A State that is dissatisfied with
the Secretary’s findings under this subparagraph may ob-
tain reconsideration and review of the findings under sec-
tion 1116 in the same manner as a State may seek recon-
sideration and review under that section of the Secretary’s
determination under section 1116(a)(1).

(D) SPECIAL SURVEYS OF COMPLIANCE.—Where the Sec-
retary has reason to question the compliance of a nursing
facility with any of the requirements of subsections (b), (c),
and (d), the Secretary may conduct a survey of the facility
and, on the basis of that survey, make independent and
binding determinations concerning the extent to which the
nursing facility meets such requirements.

(4) INVESTIGATION OF COMPLAINTS AND MONITORING NURS-

ING FACILITY COMPLIANCE.—Each State shall maintain proce-
dures and adequate staff to—

(A) investigate complaints of violations of require-
ments by nursing facilities, and

(B) monitor, on-site, on a regular, as needed basis, a
nursing facility’s compliance with the requirements of sub-
sections (b), (¢), and (d), if—

(i) the facility has been found not to be in compli-
ance with such requirements and is in the process of
correcting deficiencies to achieve such compliance;

(ii) the facility was previously found not to be in
compliance with such requirements, has corrected defi-
ciencies to achieve such compliance, and verification of
continued compliance is indicated; or
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(iii) the State has reason to question the compli-
ance of the facility with such requirements.
A State may maintain and utilize a specialized team (including
an attorney, an auditor, and appropriate health care profes-
sionals) for the purpose of identifying, surveying, gathering
and preserving evidence, and carrying out appropriate enforce-
ment actions against substandard nursing facilities.
(5) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVI-
TIES.—

[(9)(5)(A)] NF survey and certification
results must be made public.

(A) PuBLIC INFORMATION.—Each State, and the Sec-
retary, shall make available to the public—
(i) information respecting all surveys and certifi-

cations made respecting nursing facilities, including

statements of deficiencies, within 14 calendar days

after such information is made available to those fa-
cilities, and approved plans of correction,
(i1) copies of cost reports of such facilities filed

under this title or under title XVIII,

(iii) copies of statements of ownership under sec-
tion 1124, and
(iv) information disclosed under section 1126.

(B) NOTICE TO OMBUDSMAN.—Each State shall notify
the State long-term care ombudsman (established under
title IIT or VII of the Older Americans Act of 1965 in ac-
cordance with section 712 of the Act) of the State’s findings
of noncompliance with any of the requirements of sub-
sections (b), (¢), and (d), or of any adverse action taken
against a nursing facility under paragraphs (1), (2), or (3)
gf subsection (h), with respect to a nursing facility in the

tate.

(C) NOTICE TO PHYSICIANS AND NURSING FACILITY AD-
MINISTRATOR LICENSING BOARD.—If a State finds that a
nursing facility has provided substandard quality of care,
the State shall notify—

(i) the attending physician of each resident with
respect to which such finding is made, and

(ii) any State board responsible for the licensing of
the nursing facility administrator of the facility.

(D) ACCESS TO FRAUD CONTROL UNITS.—Each State
shall provide its State medicaid fraud and abuse control
unit (established under section 1903(q)) with access to all
information of the State agency responsible for surveys
and certifications under this subsection.

(E) SUBMISSION OF SURVEY AND CERTIFICATION INFOR-
MATION TO THE SECRETARY.—In order to improve the time-
liness of information made available to the public under
subparagraph (A) and provided on the Nursing Home
Compare Medicare website under subsection (i), each State
shall submit information respecting any survey or certifi-
cation made respecting a nursing facility (including any
enforcement actions taken by the State) to the Secretary
not later than the date on which the State sends such in-
formation to the facility. The Secretary shall use the infor-
mation submitted under the preceding sentence to update
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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the information provided on the Nursing Home Compare
Medicare website as expeditiously as practicable but not
less frequently than quarterly.

(h) ENFORCEMENT PROCESS.—

[(h)(1)] State termination
authority and alternative

remedies.

(1) IN GENERAL.—If a State finds, on the basis of a stand-
ard, extended, or partial extended survey under subsection
(g)(2) or otherwise, that a nursing facility no longer meets a re-
quirement of subsection (b), (¢), or (d), and further finds that

the facility’s deficiencies—

(A) immediately jeopardize the health or safety of its
residents, the State shall take immediate action to remove
the jeopardy and correct the deficiencies through the rem-
edy specified in paragraph (2)(A)(iii), or terminate the fa-
cility’s participation under the State plan and may pro-
vide, in addition, for one or more of the other remedies de-
scribed in paragraph (2); or

(B) do not immediately jeopardize the health or safety
of its residents, the State may—

(i) terminate the facility’s participation under the
State plan,

(ii) provide for one or more of the remedies de-
scribed in paragraph (2), or

(iii) do both.

Nothing in this paragraph shall be construed as restricting the
remedies available to a State to remedy a nursing facility’s de-
ficiencies. If a State finds that a nursing facility meets the re-
quirements of subsections (b), (c), and (d), but, as of a previous
period, did not meet such requirements, the State may provide
for a civil money penalty under paragraph (2)(A)Gi) for the
days in which it finds that the facility was not in compliance
with such requirements.
(2) SPECIFIED REMEDIES.—

(A) LISTING.—Except as provided in subparagraph
(B)(ii), each State shall establish by law (whether statute
or regulation) at least the following remedies:

(1) Denial of payment under the State plan with
respect to any individual admitted to the nursing facil-
ity involved after such notice to the public and to the
facility as may be provided for by the State.

(i1) A civil money penalty assessed and collected,
with interest, for each day in which the facility is or
was out of compliance with a requirement of sub-
section (b), (¢), or (d). Funds collected by a State as a
result of imposition of such a penalty (or as a result
of the imposition by the State of a civil money penalty
for activities described in subsections (b)(3)(B)(i)(I),
(b)(3)(B)(i1)(II), or (g)(2)(A)1i)) shall be applied to the
protection of the health or property of residents of
nursing facilities that the State or the Secretary finds
deficient, including payment for the costs of relocation
of residents to other facilities, maintenance of oper-
ation of a facility pending correction of deficiencies or
closure, and reimbursement of residents for personal
funds lost.
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(iii) The appointment of temporary management
to oversee the operation of the facility and to assure
the health and safety of the facility’s residents, where
there is a need for temporary management while—

(I) there is an orderly closure of the facility,
or

(II) improvements are made in order to bring
the facility into compliance with all the require-

ments of subsections (b), (c), and (d).

The temporary management under this clause shall

not be terminated under subclause (II) until the State

has determined that the facility has the management
capability to ensure continued compliance with all the

requirements of subsections (b), (c), and (d).

(iv) The authority, in the case of an emergency, to
close the facility, to transfer residents in that facility
to other facilities, or both.

The State also shall specify criteria, as to when and how
each of such remedies is to be applied, the amounts of any
fines, and the severity of each of these remedies, to be
used in the imposition of such remedies. Such criteria shall
be designed so as to minimize the time between the identi-
fication of violations and final imposition of the remedies
and shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies. In ad-
dition, the State may provide for other specified remedies,
such as directed plans of correction.

(B) DEADLINE AND GUIDANCE.—(i) Except as provided
in clause (ii), as a condition for approval of a State plan
for calendar quarters beginning on or after October 1,
1989, each State shall establish the remedies described in
clauses (i) through (iv) of subparagraph (A) by not later
than October 1, 1989. The Secretary shall provide, through
regulations by not later than October 1, 1988, guidance to
States in establishing such remedies; but the failure of the
Secretary to provide such guidance shall not relieve a
State of the responsibility for establishing such remedies.

(ii) A State may establish alternative remedies (other
than termination of participation) other than those de-
scribed in clauses (i) through (iv) of subparagraph (A), if
the State demonstrates to the Secretary’s satisfaction that
the alternative remedies are as effective in deterring non-
compliance and correcting deficiencies as those described
in subparagraph (A).

(C) ASSURING PROMPT COMPLIANCE.—If a nursing facil-
ity has not complied with any of the requirements of sub-
sections (b), (¢), and (d), within 3 months after the date the
facility is found to be out of compliance with such require-
ments, the State shall impose the remedy described in sub-
paragraph (A)(i) for all individuals who are admitted to the
facility after such date.

(D) REPEATED NONCOMPLIANCE.—In the case of a nurs-
ing facility which, on 3 consecutive standard surveys con-
ducted under subsection (g)(2), has been found to have pro-
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vided substandard quality of care, the State shall (regard-
less of what other remedies are provided)—

(i) impose the remedy described in subparagraph
(A)(i), and

(ii) monitor the facility under subsection (g)(4)(B),

until the facility has demonstrated, to the satisfaction of
the State, that it is in compliance with the requirements
of subsections (b), (¢), and (d), and that it will remain in
compliance with such requirements.

(E) FUNDING.—The reasonable expenditures of a State
to provide for temporary management and other expenses
associated with implementing the remedies described in
clauses (iii) and (iv) of subparagraph (A) shall be consid-
ered, for purposes of section 1903(a)(7), to be necessary for
the proper and efficient administration of the State plan.

(F) INCENTIVES FOR HIGH QUALITY CARE.—In addition
to the remedies specified in this paragraph, a State may
establish a program to reward, through public recognition,
incentive payments, or both, nursing facilities that provide
the highest quality care to residents who are entitled to
medical assistance under this title. For purposes of section
1903(a)(7), proper expenses incurred by a State in carrying
out such a program shall be considered to be expenses nec-
essary for the proper and efficient administration of the
State plan under this title.

(3) SECRETARIAL AUTHORITY.—

(A) FOR STATE NURSING FACILITIES.—With respect to a
State nursing facility, the Secretary shall have the author-
ity and duties of a State under this subsection, including
the authority to impose remedies described in clauses (i),
(i1), and (iii) of paragraph (2)(A).

(B) OTHER NURSING FACILITIES.—With respect to any
other nursing facility in a State, if the Secretary finds that
a nursing facility no longer meets a requirement of sub-
section (b), (¢), (d), or (e), and further finds that the facili-
ty’s deficiencies—

(1) immediately jeopardize the health or safety of
its residents, the Secretary shall take immediate ac-
tion to remove the jeopardy and correct the defi-
ciencies through the remedy specified in subparagraph
(C)(iii), or terminate the facility’s participation under
the State plan and may provide, in addition, for one
or more of the other remedies described in subpara-
graph (C); or

(i1) do not immediately jeopardize the health or
safety of its residents, the Secretary may impose any
of the remedies described in subparagraph (C).

Nothing in this subparagraph shall be construed as re-
stricting the remedies available to the Secretary to remedy
a nursing facility’s deficiencies. If the Secretary finds that
a nursing facility meets such requirements but, as of a
previous period, did not meet such requirements, the Sec-
retary may provide for a civil money penalty under sub-
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paragraph (C)(ii) for the days on which he finds that the
facility was not in compliance with such requirements.

(C) SPECIFIED REMEDIES.—The Secretary may take the
following actions with respect to a finding that a facility
has not met an applicable requirement:

(i) DENIAL OF PAYMENT.—The Secretary may deny
any further payments to the State for medical assist-
ance furnished by the facility to all individuals in the
facility or to individuals admitted to the facility after
the effective date of the finding.

(ii) AUTHORITY WITH RESPECT TO CIVIL MONEY PEN-
ALTIES %6, —

(I) IN GENERAL.—Subject to subclause (1), the
Secretary may impose a civil money penalty in an
amount not to exceed $10,000 for each day of non-
compliance. The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a civil
money penalty under the previous sentence in the
same manner as such provisions apply to a pen-
alty or proceeding under section 1128A(a).

(II) REDUCTION OF CIVIL MONEY PENALTIES IN
CERTAIN CIRCUMSTANCES.—Subject to subclause
(III), in the case where a facility self-reports and
promptly corrects a deficiency for which a penalty
was imposed under this clause not later than 10
calendar days after the date of such imposition,
the Secretary may reduce the amount of the pen-
alty imposed by not more than 50 percent.

(ITI) PROHIBITIONS ON REDUCTION FOR CER-
TAIN DEFICIENCIES.—

(aa) REPEAT DEFICIENCIES.—The Sec-
retary may not reduce the amount of a pen-
alty under subclause (II) if the Secretary had
reduced a penalty imposed on the facility in
the preceding year under such subclause with
respect to a repeat deficiency.

(bb) CERTAIN OTHER DEFICIENCIES.—The
Secretary may not reduce the amount of a
penalty under subclause (II) if the penalty is
imposed on the facility for a deficiency that is
found to result in a pattern of harm or wide-
spread harm, immediately jeopardizes the
health or safety of a resident or residents of
the facility, or results in the death of a resi-
dent of the facility.

(IV) COLLECTION OF CIVIL MONEY PEN-
ALTIES.—In the case of a civil money penalty im-
posed under this clause, the Secretary shall issue
regulations that—

36 Section 6111(b)(1) of Public Law 111-148 provided for amendments to clause (ii) of section
1919(h)(3)(C). The amendment relating to the matter being struck by subparagraph (A) of sec-
tion 6111(b)(1) of such Public Law probably should have had the letter “P” in the word “PEN-
ALTIES” shown in small cap typeface. Such amendment has been executed to reflect the probable
intent of Congress.
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(aa) subject to item (cc), not later than 30
days after the imposition of the penalty, pro-
vide for the facility to have the opportunity to
participate in an independent informal dis-
pute resolution process which generates a
written record prior to the collection of such
penalty;

(bb) in the case where the penalty is im-
posed for each day of noncompliance, provide
that a penalty may not be imposed for any
day during the period beginning on the initial
day of the imposition of the penalty and end-
ing on the day on which the informal dispute
resolution process under item (aa) is com-
pleted;

(cc) may provide for the collection of such
civil money penalty and the placement of such
amounts collected in an escrow account under
the direction of the Secretary on the earlier of
the date on which the informal dispute resolu-
tion process under item (aa) is completed or
the date that is 90 days after the date of the
imposition of the penalty;

(dd) may provide that such amounts col-
lected are kept in such account pending the
resolution of any subsequent appeals;

(ee) in the case where the facility success-
fully appeals the penalty, may provide for the
return of such amounts collected (plus inter-
est) to the facility; and

(ff) in the case where all such appeals are
unsuccessful, may provide that some portion
of such amounts collected may be used to sup-
port activities that benefit residents, including
assistance to support and protect residents of
a facility that closes (voluntarily or involun-
tarily) or is decertified (including offsetting
costs of relocating residents to home and com-
munity-based settings or another facility),
projects that support resident and family
councils and other consumer involvement in
assuring quality care in facilities, and facility
improvement initiatives approved by the Sec-
retary (including joint training of facility staff
and surveyors, technical assistance for facili-
ties implementing quality assurance pro-
grams, the appointment of temporary man-
agement firms, and other activities approved
by the Secretary).

(iii) APPOINTMENT OF TEMPORARY MANAGEMENT.—
In consultation with the State, the Secretary may ap-
point temporary management to oversee the operation
of the facility and to assure the health and safety of
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the facility’s residents, where there is a need for tem-
porary management while—
(I) there is an orderly closure of the facility,
or
(IT) improvements are made in order to bring
the facility into compliance with all the require-
ments of subsections (b), (¢), and (d).
The temporary management under this clause shall
not be terminated under subclause (IT) until the Sec-
retary has determined that the facility has the man-
agement capability to ensure continued compliance
with all the requirements of subsections (b), (¢), and

(d).

The Secretary shall specify criteria, as to when and how
each of such remedies is to be applied, the amounts of any
fines, and the severity of each of these remedies, to be
used in the imposition of such remedies. Such criteria shall
be designed so as to minimize the time between the identi-
fication of violations and final imposition of the remedies
and shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies. In ad-
dition, the Secretary may provide for other specified rem-
edies, such as directed plans of correction.

(D) CONTINUATION OF PAYMENTS PENDING REMEDI-
ATION.—The Secretary may continue payments, over a pe-
riod of not longer than 6 months after the effective date of
the findings, under this title with respect to a nursing fa-
cility not in compliance with a requirement of subsection
(b), (c), or (d), if—

(i) the State survey agency finds that it is more
appropriate to take alternative action to assure com-
pliance of the facility with the requirements than to
terminate the certification of the facility, and

(ii) the State has submitted a plan and timetable
for corrective action to the Secretary for approval and
the Secretary approves the plan of corrective action.

The Secretary shall establish guidelines for approval of

corrective actions requested by States under this subpara-

aph.

(4) EFFECTIVE PERIOD OF DENIAL OF PAYMENT.—A finding
to deny payment under this subsection shall terminate when
the State or Secretary (or both, as the case may be) finds that
the facility is in substantial compliance with all the require-
ments of subsections (b), (¢c), and (d).

(5) IMMEDIATE TERMINATION OF PARTICIPATION FOR FACIL-
ITY WHERE STATE OR SECRETARY FINDS NONCOMPLIANCE AND
IMMEDIATE JEOPARDY.—If either the State or the Secretary
finds that a nursing facility has not met a requirement of sub-
section (b), (c), or (d), and finds that the failure immediately
jeopardizes the health or safety of its residents, the State or
the Secretary, respectively shall notify the other of such find-
ing, and the State or the Secretary, respectively, shall take im-
mediate action to remove the jeopardy and correct the defi-
ciencies through the remedy specified in paragraph (2)(A)(ii)
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or (3)(C)(iii), or terminate the facility’s participation under the
State plan. If the facility’s participation in the State plan is
terminated by either the State or the Secretary, the State shall
provide for the safe and orderly transfer of the residents eligi-
ble under the State plan consistent with the requirements of
subsection (¢)(2).

(6) SPECIAL RULES WHERE STATE AND SECRETARY DO NOT
AGREE ON FINDING OF NONCOMPLIANCE.—

(A) STATE FINDING OF NONCOMPLIANCE AND NO SECRE-
TARIAL FINDING OF NONCOMPLIANCE.—If the Secretary
finds that a nursing facility has met all the requirements
of subsections (b), (¢), and (d), but a State finds that the
facility has not met such requirements and the failure does
not immediately jeopardize the health or safety of its resi-
dents, the State’s findings shall control and the remedies
imposed by the State shall be applied.

(B) SECRETARIAL FINDING OF NONCOMPLIANCE AND NO
STATE FINDING OF NONCOMPLIANCE.—If the Secretary finds
that a nursing facility has not met all the requirements of
subsections (b), (¢), and (d), and that the failure does not
immediately jeopardize the health or safety of its resi-
dents, but the State has not made such a finding, the Sec-
retary—

(i) may impose any remedies specified in para-
graph (3)(C) with respect to the facility, and

(ii) shall (pending any termination by the Sec-
retary) permit continuation of payments in accordance

with paragraph (3)(D).

(7) SPECIAL RULES FOR TIMING OF TERMINATION OF PARTICI-
PATION WHERE REMEDIES OVERLAP.—If both the Secretary and
the State find that a nursing facility has not met all the re-
quirements of subsections (b), (¢), and (d), and neither finds
that the failure immediately jeopardizes the health or safety of
its residents—

(A)@) if both find that the facility’s participation under
the State plan should be terminated, the State’s timing of
any termination shall control so long as the termination
date does not occur later than 6 months after the date of
the finding to terminate;

(ii) if the Secretary, but not the State, finds that the
facility’s participation under the State plan should be ter-
minated, the Secretary shall (pending any termination by
the Secretary) permit continuation of payments in accord-
ance with paragraph (3)(D); or

(iii) if the State, but not the Secretary, finds that the
facility’s participation under the State plan should be ter-
minated, the State’s decision to terminate, and timing of
such termination, shall control; and

(B)(i) if the Secretary or the State, but not both, estab-
lishes one or more remedies which are additional or alter-
native to the remedy of terminating the facility’s participa-
tion under the State plan, such additional or alternative
remedies shall also be applied, or
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(ii) if both the Secretary and the State establish one
or more remedies which are additional or alternative to
the remedy of terminating the facility’s participation under
the State plan, only the additional or alternative remedies
of the Secretary shall apply.

(8) CoNSTRUCTION.—The remedies provided under this
subsection are in addition to those otherwise available under
State or Federal law and shall not be construed as limiting
such other remedies, including any remedy available to an in-
dividual at common law. The remedies described in clauses
(1),37 (iil), and (iv) of paragraph (2)(A) may be imposed during
the pendency of any hearing. The provisions of this subsection
shall apply to a nursing facility (or portion thereof) notwith-
standing that the facility (or portion thereof) also is a skilled
nursing facility for purposes of title XVIII.

SHARING OF INFORMATION.—Notwithstanding any other
provision of law, all information concerning nursing facilities
required by this section to be filed with the Secretary or a
State agency shall be made available by such facilities to Fed-
eral or State employees for purposes consistent with the effec-
tive administration of programs established under this title
and title XVIII, including investigations by State medicaid
fraud control units.

[(i)] Nursing Home Compare (i) NURSING HOME COMPARE WEBSITE.—

website.

(1) INCLUSION OF ADDITIONAL INFORMATION.—
(A) IN GENERAL.—The Secretary shall ensure that the

Department of Health and Human Services includes, as
part of the information provided for comparison of nursing
homes on the official Internet website of the Federal Gov-
ernment for Medicare beneficiaries (commonly referred to
as the “Nursing Home Compare” Medicare website) (or a
successor website), the following information in a manner
that is prominent, updated on a timely basis, easily acces-
sible, readily understandable to consumers of long-term
care services, and searchable:

(1) Staffing data for each facility (including resi-
dent census data and data on the hours of care pro-
vided per resident per day) based on data submitted
under section 1128I(g), including information on staff-
ing turnover and tenure, in a format that is clearly
understandable to consumers of long-term care serv-
ices and allows such consumers to compare differences
in staffing between facilities and State and national
averages for the facilities. Such format shall include—

(I) concise explanations of how to interpret
the data (such as plain English explanation of
data reflecting “nursing home staff hours per resi-
dent day”);

(II) differences in types of staff (such as train-
ing associated with different categories of staff);

37 Effective March 23, 2011, section 6111(b)(2) of the Patient Protection and Affordable Care
Act (Public Law 111-148) amends “section 1919(h)(5)(8) of the Social Security Act (42 U.S.C.
1396r(h)(5)(8)) is amended by inserting ‘Gi)(IV),” after G),’”.
Such amendment probably should have been made to section 1919(h)(8).
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(IIT) the relationship between nurse staffing
levels and quality of care; and
(IV) an explanation that appropriate staffing

levels vary based on patient case mix.

(ii) Links to State Internet websites with informa-
tion regarding State survey and certification pro-
grams, links to Form 2567 State inspection reports (or
a successor form) on such websites, information to
guide consumers in how to interpret and understand
such reports, and the facility plan of correction or
other response to such report. Any such links shall be
posted on a timely basis.

(iii) The standardized complaint form developed
under section 1128I(f), including explanatory material
on what complaint forms are, how they are used, and
how to file a complaint with the State survey and cer-
tification program and the State long-term care om-
budsman program.

(iv) Summary information on the number, type,
severity, and outcome of substantiated complaints.

(v) The number of adjudicated instances of crimi-
nal violations by a facility or the employees of a facil-
ity—

4 (I) that were committed inside of the facility;
and
(II) with respect to such instances of viola-
tions or crimes committed outside of the facility,
that were violations or crimes that resulted in the
serious bodily injury of an elder.
(B) DEADLINE FOR PROVISION OF INFORMATION.—

(i) IN GENERAL.—Except as provided in clause (ii),
the Secretary shall ensure that the information de-
scribed in subparagraph (A) is included on such
website (or a successor website) not later than 1 year
after the date of the enactment of this subsection.

(ii) EXCEPTION.—The Secretary shall ensure that
the information described in subparagraph (A)(i) is in-
cluded on such website (or a successor website) not
later than the date on which the requirements under
section 1128I(g) are implemented.

(2) REVIEW AND MODIFICATION OF WEBSITE.—
(A) IN GENERAL.—The Secretary shall establish a proc-
ess—

(i) to review the accuracy, clarity of presentation,
timeliness, and comprehensiveness of information re-
ported on such website as of the day before the date
of the enactment of this subsection; and

(ii) not later than 1 year after the date of the en-
actment of this subsection, to modify or revamp such
website in accordance with the review conducted
under clause (i).

(B) CONSULTATION.—In conducting the review under
subparagraph (A)(i), the Secretary shall consult with—

(i) State long-term care ombudsman programs;
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(ii) consumer advocacy groups;

(iii) provider stakeholder groups;

(iv) skilled nursing facility employees and their
representatives; and

(v) any other representatives of programs or
groups the Secretary determines appropriate.

(j) CONSTRUCTION.—Where requirements or obligations under
this section are identical to those provided under section 1819 of
this Act, the fulfillment of those requirements or obligations under
section 1819 shall be considered to be the fulfillment of the cor-
responding requirements or obligations under this section.

(k) FUNDING FOR STATE STRIKE TEAMS.—In addition to
amounts otherwise available, there is appropriated to the Sec-
retary, out of any monies in the Treasury not otherwise appro-
priated, $250,000,000, to remain available until expended, for pur-
poses of allocating such amount among the States (including the
District of Columbia and each territory of the United States) for
such a State to establish and implement a strike team that will be
deployed to a nursing facility in the State with diagnosed or sus-
pected cases of COVID-19 among residents or staff for the pur-
poses of assisting with clinical care, infection control, or staffing
during the emergency period described in section 1135(g)(1)(B) and
the 1-year period immediately following the end of such emergency
period.

PRESUMPTIVE ELIGIBILITY FOR PREGNANT WOMEN

SEc. 1920. [42 U.S.C. 1396r-11 (a) A State plan approved
under section 1902 may provide for making ambulatory prenatal
care available to a pregnant woman during a presumptive eligi-
bility period.

(b) For purposes of this section—

(1) the term “presumptive eligibility period” means, with
respect to a pregnant woman, the period that—

(A) begins with the date on which a qualified provider
determines, on the basis of preliminary information, that
the family income of the woman does not exceed the appli-
cable income level of eligibility under the State plan, and

(B) ends with (and includes) the earlier of—

(i) the day on which a determination is made with
respect to the eligibility of the woman for medical as-
sistance under the State plan, or

(ii) in the case of a woman who does not file an
application by the last day of the month following the
month during which the provider makes the deter-
mination referred to in subparagraph (A), such last
day; and

h (2) the term “qualified provider” means any provider

that—

(A) is eligible for payments under a State plan ap-
proved under this title,

(B) provides services of the type described in subpara-
graph (A) or (B) of section 1905(a)(2) or in section
1905(a)(9),
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(C) is determined by the State agency to be capable of
making determinations of the type described in paragraph
(1)(A), and

(D)(1) receives funds under—

(I) section 330 or 330A of the Public Health Serv-
ice Act,

(II) title V of this Act, or

(III) title V of the Indian Health Care Improve-
ment Act;

(ii) participates in a program established under—

(I) section 17 of the Child Nutrition Act of 1966,
or
(II) section 4(a) of the Agriculture and Consumer

Protection Act of 1973;

(iii) participates in a State perinatal program; or

(iv) is the Indian Health Service or is a health pro-
gram or facility operated by a tribe or tribal organization
under the Indian Self-Determination Act (Public Law 93—

).

The term “qualified provider” also includes a qualified entity, as
defined in section 1920A(b)(3).
(¢)(1) The State agency shall provide qualified providers with—
(A) such forms as are necessary for a pregnant woman to
make application for medical assistance under the State plan,
and

(B) information on how to assist such women in completing
and filing such forms.

(2) A qualified provider that determines under subsection
(b)(1)(A) that a pregnant woman is presumptively eligible for med-
ical assistance under a State plan shall—

(A) notify the State agency of the determination within 5
wogking days after the date on which determination is made,
an

(B) inform the woman at the time the determination is
made that she is required to make application for medical as-
sistance under the State plan by not later than the last day of
the month following the month during which the determination
is made.

(3) A pregnant woman who is determined by a qualified pro-
vider to be presumptively eligible for medical assistance under a
State plan shall make application for medical assistance under
such plan by not later than the last day of the month following the
month during which the determination is made, which application
may be the application used for the receipt of medical assistance
by individuals described in section 1902(1)(1)(A).

(d) Notwithstanding any other provision of this title, ambula-
tory prenatal care that—

(1) is furnished to a pregnant woman—

(A) during a presumptive eligibility period,
(B) by a provider that is eligible for payments under
the State plan; and

(2) is included in the care and services covered by a State
plan;

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022




G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

291 TITLE XIX OF THE SOCIAL SECURITY ACT Sec. 1920A

[(e)] Presumptive eligibility | shall be treated as medical assistance provided by such plan for
option for new adult group | purposes of section 1903.

(§ 1902(a)(10)(A)(i)(VII)); (e) If the State has elected the option to provide a presumptive
former foster youth (§ eligibility period under this section or section 1920A, the State may
1902(a)(10)(A)(i)(IX)); elect to provide a presumptive eligibility period (as defined in sub-

v A section (b)(1)) for individuals who are eligible for medical assistance
mdvidua oo™ | under clause ()(VIID, clause ()(IX), or clause (ii)(XX) of subsection
above o § (a)(10)(A) or section 1931 in the same manner as the State provides
1902(a)(10)(A)(ii)(XX)); for such a period under this section or section 1920A, subject to
parents and caretaker such guidance as the Secretary shall establish.

relatives (§ 1931).

PRESUMPTIVE ELIGIBILITY FOR CHILDREN

SEC. 1920A. [42 U.S.C. 1396r-1a] (a) A State plan approved
under section 1902 may provide for making medical assistance
with respect to health care items and services covered under the
Sta(fe plan available to a child during a presumptive eligibility pe-
riod.

(b) For purposes of this section:

(1) The term “child” means an individual under 19 years
of age.

(2) The term “presumptive eligibility period” means, with
respect to a child, the period that—

(A) begins with the date on which a qualified entity
determines, on the basis of preliminary information, that
the family income of the child does not exceed the applica-
ble income level of eligibility under the State plan, and

(B) ends with (and includes) the earlier of—

(i) the day on which a determination is made with
respect to the eligibility of the child for medical assist-
ance under the State plan, or

(ii) in the case of a child on whose behalf an appli-
cation is not filed by the last day of the month fol-
lowing the month during which the entity makes the
determination referred to in subparagraph (A), such
last day.

(3)(A) Subject to subparagraph (B), the term “qualified en-
tity” means any entity that—

(1)) is eligible for payments under a State plan ap-
proved under this title and provides items and services de-
scribed in subsection (a), (II) is authorized to determine
eligibility of a child to participate in a Head Start program
under the Head Start Act (42 U.S.C. 9831 et seq.), eligi-
bility of a child to receive child care services for which fi-
nancial assistance is provided under the Child Care and
Development Block Grant Act of 1990 (42 U.S.C. 9858 et
seq.), eligibility of an infant or child to receive assistance
under the special supplemental nutrition program for
women, infants, and children (WIC) under section 17 of
the Child Nutrition Act of 1966 (42 U.S.C. 1786) eligibility
of a child for medical assistance under the State plan
under this title, or eligibility of a child for child health as-
sistance under the program funded under title XXI, (III) is
an elementary school or secondary school, as such terms
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are defined in section 14101 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 8801), an elemen-
tary or secondary school operated or supported by the Bu-
reau of Indian Affairs, a State or tribal child support en-
forcement agency, an organization that is providing emer-
gency food and shelter under a grant under the Stewart B.
McKinney Homeless Assistance Act, or a State or tribal of-
fice or entity involved in enrollment in the program under
this title, under part A of title IV, under title XXI, or that
determines eligibility for any assistance or benefits pro-
vided under any program of public or assisted housing that
receives Federal funds, including the program under sec-
tion 8 or any other section of the United States Housing
Act of 1937 (42 U.S.C. 1437 et seq.) or under the Native
American Housing Assistance and Self-Determination Act
of 1996 (25 U.S.C. 4101 et seq.), or (IV) any other entity
the State so deems, as approved by the Secretary; and

(ii) is determined by the State agency to be capable of
making determinations of the type described in paragraph
2

(B) The Secretary may issue regulations further limiting
those entities that may become qualified entities in order to
prevent fraud and abuse and for other reasons.

(C) Nothing in this section shall be construed as pre-
venting a State from limiting the classes of entities that may
become qualified entities, consistent with any limitations im-
posed under subparagraph (B).

(¢)(1) The State agency shall provide qualified entities with—

(A) such forms as are necessary for an application to be
made on behalf of a child for medical assistance under the
State plan, and

(B) information on how to assist parents, guardians, and
other persons in completing and filing such forms.

(2) A qualified entity that determines under subsection (b)(2)
that a child is presumptively eligible for medical assistance under
a State plan shall—

(A) notify the State agency of the determination within 5
working days after the date on which determination is made,
and
(B) inform the parent or custodian of the child at the time

the determination is made that an application for medical as-

sistance under the State plan is required to be made by not
later than the last day of the month following the month dur-
ing which the determination is made.

(3) In the case of a child who is determined by a qualified enti-
ty to be presumptively eligible for medical assistance under a State
plan, the parent, guardian, or other person shall make application
on behalf of the child for medical assistance under such plan by not
later than the last day of the month following the month during
which the determination is made, which application may be the ap-
plication used for the receipt of medical assistance by individuals
described in section 1902(1)(1).

(d) Notwithstanding any other provision of this title, medical
assistance for items and services described in subsection (a) that—
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(1) are furnished to a child—

(A) during a presumptive eligibility period,

(B) by an entity that is eligible for payments under the
State plan; and
(2) are included in the care and services covered by a State

plan;
shall be treated as medical assistance provided by such plan for
purposes of section 1903.

PRESUMPTIVE ELIGIBILITY FOR CERTAIN BREAST OR CERVICAL CANCER
PATIENTS

SEc. 1920B. [42 U.S.C. 1396r-1b] (a) STATE OPTION.—A State
plan approved under section 1902 may provide for making medical
assistance available to an individual described in section 1902(aa)
(relating to certain breast or cervical cancer patients) during a pre-
sumptive eligibility period.

(b) DEFINITIONS.—For purposes of this section:

(1) PRESUMPTIVE ELIGIBILITY PERIOD.—The term “presump-
tive eligibility period” means, with respect to an individual de-
scribed in subsection (a), the period that—

(A) begins with the date on which a qualified entity
determines, on the basis of preliminary information, that
the individual is described in section 1902(aa); and

(B) ends with (and includes) the earlier of—

(i) the day on which a determination is made with
respect to the eligibility of such individual for services
under the State plan; or

(ii) in the case of such an individual who does not
file an application by the last day of the month fol-
lowing the month during which the entity makes the
determination referred to in subparagraph (A), such
last day.

(2) QUALIFIED ENTITY.—

(A) IN GENERAL.—Subject to subparagraph (B), the
term “qualified entity” means any entity that—

(i) is eligible for payments under a State plan ap-
proved under this title; and

(ii) is determined by the State agency to be capa-
ble of making determinations of the type described in
paragraph (1)(A).

(B) REGULATIONS.—The Secretary may issue regula-
tions further limiting those entities that may become
qualified entities in order to prevent fraud and abuse and
for other reasons.

(C) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed as preventing a State from lim-
iting the classes of entities that may become qualified enti-
ties, consistent with any limitations imposed under sub-
paragraph (B).

(c) ADMINISTRATION.—

(1) IN GENERAL.—The State agency shall provide qualified
entities with—
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(A) such forms as are necessary for an application to
be made by an individual described in subsection (a) for
medical assistance under the State plan; and

(B) information on how to assist such individuals in
completing and filing such forms.

(2) NOTIFICATION REQUIREMENTS.—A qualified entity that
determines under subsection (b)(1)(A) that an individual de-
scribed in subsection (a) is presumptively eligible for medical
assistance under a State plan shall—

(A) notify the State agency of the determination with-
in 5 working days after the date on which determination
is made; and

(B) inform such individual at the time the determina-
tion is made that an application for medical assistance
under the State plan is required to be made by not later
than the last day of the month following the month during
which the determination is made.

(3) APPLICATION FOR MEDICAL ASSISTANCE.—In the case of
an individual described in subsection (a) who is determined by
a qualified entity to be presumptively eligible for medical as-
sistance under a State plan, the individual shall apply for med-
ical assistance under such plan by not later than the last day
of the month following the month during which the determina-
tion is made.

(d) PAYMENT.—Notwithstanding any other provision of this
title, medical assistance that—

(1) is furnished to an individual described in subsection
(a)—

(A) during a presumptive eligibility period;

(B) by a entity that is eligible for payments under the
State plan; and
(2) is included in the care and services covered by the

State plan,
shall be treated as medical assistance provided by such plan for
purposes of clause (4) of the first sentence of section 1905(b).

PRESUMPTIVE ELIGIBILITY FOR FAMILY PLANNING SERVICES

Sec. 1920C. [42 U.S.C. 1396r-1c] (a) STATE OPTION.—State
plan approved under section 1902 may provide for making medical
assistance available to an individual described in section 1902(ii)
(relating to individuals who meet certain income eligibility stand-
ard) during a presumptive eligibility period. In the case of an indi-
vidual described in section 1902(ii), such medical assistance shall
be limited to family planning services and supplies described in
1905(a)(4)(C) and, at the State’s option, medical diagnosis and
treatment services that are provided in conjunction with a family
planning service in a family planning setting.

(b) DEFINITIONS.—For purposes of this section:

(1) PRESUMPTIVE ELIGIBILITY PERIOD.—The term “presump-
tive eligibility period” means, with respect to an individual de-
scribed in subsection (a), the period that—
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(A) begins with the date on which a qualified entity
determines, on the basis of preliminary information, that
the individual is described in section 1902(ii); and

(B) ends with (and includes) the earlier of—

(i) the day on which a determination is made with
respect to the eligibility of such individual for services
under the State plan; or

(ii) in the case of such an individual who does not
file an application by the last day of the month fol-
lowing the month during which the entity makes the
determination referred to in subparagraph (A), such
last day.

(2) QUALIFIED ENTITY.—

(A) IN GENERAL.—Subject to subparagraph (B), the
term “qualified entity” means any entity that—

(i) is eligible for payments under a State plan ap-
proved under this title; and

(ii) is determined by the State agency to be capa-
ble of making determinations of the type described in
paragraph (1)(A).

RULE OF CONSTRUCTION.—Nothing in this para-

graph shall be construed as preventing a State from lim-

iting the classes of entities that may become qualified enti-

ties in order to prevent fraud and abuse.
(c) ADMINISTRATION.—

(1) IN GENERAL.—The State agency shall provide qualified
entities with—

(A) such forms as are necessary for an application to
be made by an individual described in subsection (a) for
medical assistance under the State plan; and

(B) information on how to assist such individuals in
completing and filing such forms.

(2) NOTIFICATION REQUIREMENTS.—A qualified entity that
determines under subsection (b)(1)(A) that an individual de-
scribed in subsection (a) is presumptively eligible for medical
assistance under a State plan shall—

(A) notify the State agency of the determination with-
in 5 working days after the date on which determination
is made; and

(B) inform such individual at the time the determina-
tion is made that an application for medical assistance is
required to be made by not later than the last day of the
month following the month during which the determina-
tion is made.

(3) APPLICATION FOR MEDICAL ASSISTANCE.—In the case of
an individual described in subsection (a) who is determined by
a qualified entity to be presumptively eligible for medical as-
sistance under a State plan, the individual shall apply for med-
ical assistance by not later than the last day of the month fol-
lowing the month during which the determination is made.

(d) PAYMENT.—Notwithstanding any other provision of law,
medical assistance that—

(1) is furnished to an individual described in subsection
(a)—
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(A) during a presumptive eligibility period; and
(B) by a entity that is eligible for payments under the
State plan; and
(2) is included in the care and services covered by the
State plan,
shall be treated as medical assistance provided by such plan for
purposes of clause (4) of the first sentence of section 1905(b).

INFORMATION CONCERNING SANCTIONS TAKEN BY STATE LICENSING
AUTHORITIES AGAINST HEALTH CARE PRACTITIONERS AND PROVIDERS

SEC. 1921. [42 U.S.C. 1396r-2]

(a)38 INFORMATION REPORTING REQUIREMENT.—The require-
ment referred to in section 1902(a)(49) is that the State must pro-
vide for the following:

(1) INFORMATION REPORTING SYSTEM.—

(A) LICENSING OR CERTIFICATION ACTIONS.—The State
must have in effect a system of reporting the following in-
formation with respect to formal proceedings (as defined
by the Secretary in regulations) concluded against a health
care practitioner or entity by a State licensing or certifi-
cation agency:

(i) Any adverse action taken by such licensing au-
thority as a result of the proceeding, including any
revocation or suspension of a license (and the length
of any such suspension), reprimand, censure, or proba-
tion.

(ii) Any dismissal or closure of the proceedings by
reason of the practitioner or entity surrendering the li-
cense or leaving the State or jurisdiction.

(iii) Any other loss of license or the right to apply
for, or renew, a license by the practitioner or entity,
whether by operation of law, voluntary surrender,
nonrenewability, or otherwise.

(iv) Any negative action or finding by such author-
ity, organization, or entity regarding the practitioner
or entity.

(B) OTHER FINAL ADVERSE ACTIONS.—The State must
have in effect a system of reporting information with re-
spect to any final adverse action (not including settlements
in which no findings of liability have been made) taken
against a health care provider, supplier, or practitioner by
a State law or fraud enforcement agency.

(2) AcCEss TO DOCUMENTS.—The State must provide the
Secretary (or an entity designated by the Secretary) with ac-
cess to such documents of a State licensing or certification
agency or State law or fraud enforcement agency as may be
necessary for the Secretary to determine the facts and cir-
cumstances concerning the actions and determinations de-

38The amendment by section 6403(b)(1)(A)(i) of Public Law 111-148 technically does not exe-
cute because the instruction states to strike a word in the heading for subsection (a)(1) “and
all that follows through the semicolon” and in effect inserts a new subparagraph (A). The in-
structions probably should have been to strike such matter and all that follows through the
colon. It has been carried to the 2nd version shown in a note following subsection (b) in order
to reflect the probable intent of Congress.
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scribed in such paragraph for the purpose of carrying out this

Act.

(b) FORM OF INFORMATION.—The information described in sub-
section (a)(1) shall be provided to the Secretary (or to an appro-
priate private or public agency, under suitable arrangements made
by the Secretary with respect to receipt, storage, protection of con-
fidentiality, and dissemination of information) in such a form and
manner as the Secretary determines to be appropriate in order to
provide for activities of the Secretary under this Act and in order
to provide, directly or through suitable arrangements made by the
Secretary, information—

) to agencies administering Federal health care pro-
grams, including private entities administering such programs
under contract,

(2) to State licensing or certification agencies and Federal
agencies responsible for the licensing and certification of health
care providers, suppliers, and licensed health care practi-
tioners;

(3) to State agencies administering or supervising the ad-
ministration of State health care programs (as defined in sec-
tion 1128(h)),

(4) to utilization and quality control peer review organiza-
tions described in part B of title XI and to appropriate entities
with contracts under section 1154(a)(4)(C) with respect to eligi-
ble organizations reviewed under the contracts, but only with
respect to information provided pursuant to subsection
(@)(1)(A),

(5) to State law or fraud enforcement agencies,

(6) to hospitals and other health care entities (as defined
in section 431 of the Health Care Quality Improvement Act of
1986), with respect to physicians or other licensed health care
practitioners that have entered (or may be entering) into an
employment or affiliation relationship with, or have applied for
clinical privileges or appointments to the medical staff of, such
hospitals or other health care entities (and such information
shall be deemed to be disclosed pursuant to section 427 of, and
be subject to the provisions of, that Act), but only with respect
to information provided pursuant to subsection (a)(1)(A),

(7) to health plans (as defined in section 1128C(c));

(8) to the Attorney General and such other law enforce-
ment officials as the Secretary deems appropriate, and

(9) upon request, to the Comptroller General,
in order for such authorities to determine the fitness of individ-
uals to provide health care services, to protect the health and
safety of individuals receiving health care through such pro-
grams, and to protect the fiscal integrity of such programs.

(c) CONFIDENTIALITY OF INFORMATION PROVIDED.—The Sec-
retary shall provide for suitable safeguards for the confidentiality
of the information furnished under subsection (a). Nothing in this
subsection shall prevent the disclosure of such information by a
party which is otherwise authorized, under applicable State law, to
make such disclosure.

(d) DISCLOSURE AND CORRECTION OF INFORMATION.—
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(1) Di1ScLOSURE.—With respect to information reported
pursuant to subsection (a)(1), the Secretary shall—

(A) provide for disclosure of the information, upon re-
quest, to the health care practitioner who, or the entity
that, is the subject of the information reported; and

(B) establish procedures for the case where the health
care practitioner or entity disputes the accuracy of the in-
formation reported.

(2) CORRECTIONS.—Each State licensing or certification
agency and State law or fraud enforcement agency shall report
corrections of information already reported about any formal
proceeding or final adverse action described in subsection (a),
in such form and manner as the Secretary prescribes by regu-
lation.

(e) FEES FOR DI1sCLOSURE.—The Secretary may establish or ap-
prove reasonable fees for the disclosure of information under this
section. The amount of such a fee may not exceed the costs of proc-
essing the requests for disclosure and of providing such informa-
tion. Such fees shall be available to the Secretary to cover such
costs.

(f) PROTECTION FROM LIABILITY FOR REPORTING.—No person or
entity, including any agency designated by the Secretary in sub-
section (b), shall be held liable in any civil action with respect to
any reporting of information as required under this section, with-
out knowledge of the falsity of the information contained in the re-
port.

(g) REFERENCES.—For purposes of this section:

(1) STATE LICENSING OR CERTIFICATION AGENCY.—The term
“State licensing or certification agency” includes any authority
of a State (or of a political subdivision thereof) responsible for
the licensing of health care practitioners (or any peer review
organization or private accreditation entity reviewing the serv-
ices provided by health care practitioners) or entities.

2) STATE LAW OR FRAUD ENFORCEMENT AGENCY.—The
term “State law or fraud enforcement agency” includes—

(A) a State law enforcement agency; and

(B) a State medicaid fraud control unit (as defined in
section 1903(q)).

(3) FINAL ADVERSE ACTION.—

(A) IN GENERAL.—Subject to subparagraph (B), the
term “final adverse action” includes—

(1) civil judgments against a health care provider,
supplier, or practitioner in State court related to the
delivery of a health care item or service;

(ii) State criminal convictions related to the deliv-
ery of a health care item or service;

(iii) exclusion from participation in State health
care programs (as defined in section 1128(h));

(iv) any licensing or certification action described
in subsection (a)(1)(A) taken against a supplier by a
State licensing or certification agency; and

(v) any other adjudicated actions or decisions that
the Secretary shall establish by regulation.
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(B) EXCEPTION.—Such term does not include any ac-
tion with respect to a malpractice claim.

(h) APPROPRIATE COORDINATION.—In implementing this sec-
tion, the Secretary shall provide for the maximum appropriate co-
ordination with part B of the Health Care Quality Improvement
Act of 1986 (42 U.S.C. 11131 et seq.) and section 1128E.

CORRECTION AND REDUCTION PLANS FOR INTERMEDIATE CARE
FACILITIES FOR THE MENTALLY RETARDED

SEC. 1922. [42 U.S.C. 1396r-3] (a) If the Secretary finds that
an intermediate care facility for the mentally retarded has substan-
tial deficiencies which do not pose an immediate threat to the
health and safety of residents (including failure to provide active
treatment), the State may elect, subject to the limitations in this
section, to—

[(a)(1)] Plan of correction for

ICF-IID.

(1) submit, within the number of days specified by the Sec-
retary in regulations which apply to submission of compliance
plans with respect to deficiencies of such type, a written plan

of correction which details the extent of the facility’s current
compliance with the standards promulgated by the Secretary,
including all deficiencies identified during a validation survey,
and which provides for a timetable for completion of necessary
steps to correct all staffing deficiencies within 6 months, and
a timetable for rectifying all physical plant deficiencies within
6 months; or

[(a)(2)] Plan of reduction for

ICF-IID.

(2) submit, within a time period consisting of the number
of days specified for submissions under paragraph (1) plus 35
days, a written plan for permanently reducing the number of

certified beds, within a maximum of 36 months, in order to

permit any noncomplying buildings (or distinct parts thereof)

to be vacated and any staffing deficiencies to be corrected

(hereinafter in this section referred to as a “reduction plan”).

(b) As conditions of approval of any reduction plan submitted
pursuant to subsection (a)(2), the State must—

(1) provide for a hearing to be held at the affected facility
at least 35 days prior to submission of the reduction plan, with
reasonable notice thereof to the staff and residents of the facil-
ity, responsible members of the residents’ families, and the
general public;

(2) demonstrate that the State has successfully provided
home and community services similar to the services proposed
to be provided under the reduction plan for similar individuals
eligible for medical assistance; and

(3) provide assurances that the requirements of subsection
(c) shall be met with respect to the reduction plan.

(¢) The reduction plan must—

(1) identify the number and service needs of existing facil-
ity residents to be provided home or community services and
the timetable for providing such services, in 6 month intervals,
within the 36-month period;

(2) describe the methods to be used to select such residents
for home and community services and to develop the alter-
native home and community services to meet their needs effec-
tively;
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(3) describe the necessary safeguards that will be applied
to protect the health and welfare of the former residents of the
facility who are to receive home or community services, includ-
ing adequate standards for consumer and provider participa-
tion and assurances that applicable State licensure and appli-
cable State and Federal certification requirements will be met
in providing such home or community services;

(4) provide that residents of the affected facility who are
eligible for medical assistance while in the facility shall, at
their option, be placed in another setting (or another part of
the affected facility) so as to retain their eligibility for medical
assistance;

(5) specify the actions which will be taken to protect the
health and safety of, and to provide active treatment for, the
residents who remain in the affected facility while the reduc-
tion plan is in effect;

(6) provide that the ratio of qualified staff to residents at
the affected facility (or the part thereof) which is subject to the
reduction plan will be the higher of—

(A) the ratio which the Secretary determines is nec-
essary in order to assure the health and safety of the resi-
dents of such facility (or part thereof); or

(B) the ratio which was in effect at the time that the
finding of substantial deficiencies (referred to in subsection
(a)) was made; and
(7) provide for the protection of the interests of employees

affected by actions under the reduction plan, including—

(A) arrangements to preserve employee rights and
benefits;

(B) training and retraining of such employees where
necessary;

(C) redeployment of such employees to community set-
tings under the reduction plan; and

(D) making maximum efforts to guarantee the employ-
ment of such employees (but this requirement shall not be
construed to guarantee the employment of any employee).

(d)(1) The Secretary must provide for a period of not less than
30 days after the submission of a reduction plan by a State, during
which comments on such reduction plan may be submitted to the
Secretary, before the Secretary approves or disapproves such reduc-
tion plan.

(2) If the Secretary approves more than 15 reduction plans

under this section in any fiscal year, any reduction plans approved

in addition to the first 15 such plans approved, must be for a facil-

ity (or part thereof) for which the costs of correcting the substantial

deficiencies (referred to in subsection (a)) are $2,000,000 or greater

(as demonstrated by the State to the satisfaction of the Secretary).

(e)(1) If the Secretary, at the conclusion of the 6-month plan

of correction described in subsection (a)(1), determines that the

State has substantially failed to correct the deficiencies described

in subsection (a), the Secretary may terminate the facility’s pro-

vider agreement in accordance with the provisions of section

1910(b).
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(2) In the case of a reduction plan described in subsection
(a)(2), if the Secretary determines, at the conclusion of the initial
6-month period or any 6-month interval thereafter, that the State
has substantially failed to meet the requirements of subsection (c),
the Secretary shall—

(A) terminate the facility’s provider agreement in accord-
ance with the provisions of section 1910(b); or

(B) if the State has failed to meet such requirements de-
spite good faith efforts, disallow, for purposes of Federal finan-
cial participation, an amount equal to 5 percent of the cost of
care for all eligible individuals in the facility for each month
for which the State fails to meet such requirements.

(f) The provisions of this section shall apply only to plans of
correction and reduction plans approved by the Secretary by Janu-
ary 1, 1990.

ADJUSTMENT IN PAYMENT FOR INPATIENT HOSPITAL SERVICES
FURNISHED BY DISPROPORTIONATE SHARE HOSPITALS

[1923] Requirements for SEC. 1923. [42 U.S.C.1396r-4] (a) IMPLEMENTATION OF RE-
DSH payments. QUIREMENT.—

(1) A State plan under this title shall not be considered to
meet the requirement of section 1902(a)(13)(A)(iv) (insofar as it
requires payments to hospitals to take into account the situa-
tion of hospitals which serve a disproportionate number of low
income patients with special needs), as of July 1, 1988, unless
the State has submitted to the Secretary, by not later than
such date, an amendment to such plan that—

(A) specifically defines the hospitals so described (and
includes in such definition any disproportionate share hos-
pital described in subsection (b)(1) which meets the re-
quirements of subsection (d)), and

(B) provides, effective for inpatient hospital services
provided not later than July 1, 1988, for an appropriate in-
crease in the rate or amount of payment for such services
provided by such hospitals, consistent with subsection (c).
(2)(A) In order to be considered to have met such require-

ment of section 1902(a)(13)(A) as of July 1, 1989, the State
must submit to the Secretary by not later than April 1, 1989,
the State plan amendment described in paragraph (1), con-
sistent with subsection (c), effective for inpatient hospital serv-
ices provided on or after July 1, 1989.

(B) In order to be considered to have met such requirement
of section 1902(a)(13)(A) as of July 1, 1990, the State must sub-
mit to the Secretary by not later than April 1, 1990, the State
plan amendment described in paragraph (1), consistent with
subsections (c¢) and (f), effective for inpatient hospital services
provided on or after July 1, 1990.

(C) If a State plan under this title provides for payments
for inpatient hospital services on a prospective basis (whether
per diem, per case, or otherwise), in order for the plan to be
considered to have met such requirement of section
1902(a)(13)(A) as of July 1, 1989, the State must submit to the
Secretary by not later than April 1, 1989, a State plan amend-
ment that provides, in the case of hospitals defined by the
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(b)] Deemed DSH hospitals

must receive DSH payments.

[(b)(2)] Medicaid inpatient
utilization rate (MIUR)
definition.
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State as disproportionate share hospitals under paragraph
(1)(A), for an outlier adjustment in payment amounts for medi-
cally necessary inpatient hospital services provided on or after
July 1, 1989, involving exceptionally high costs or exceptionally
long lengths of stay for individuals under one year of age.

(D) A State plan under this title shall not be considered to
meet the requirements of section 1902(a)(13)(A)(iv) (insofar as
it requires payments to hospitals to take into account the situ-
ation of hospitals that serve a disproportionate number of low-
income patients with special needs), as of October 1, 1998, un-
less the State has submitted to the Secretary by such date a
description of the methodology used by the State to identify
and to make payments to disproportionate share hospitals, in-
cluding children’s hospitals, on the basis of the proportion of
low-income and medicaid patients (including such patients who
receive benefits through a managed care entity) served by such
hospitals. The State shall provide an annual report to the Sec-
retary describing the disproportionate share payments to each
such disproportionate share hospital.

(3) The Secretary shall, not later than 90 days after the
date a State submits an amendment under this subsection, re-
view each such amendment for compliance with such require-
ment and by such date shall approve or disapprove each such
amendment. If the Secretary disapproves such an amendment,
the State shall immediately submit a revised amendment
which meets such requirement.

(4) The requirement of this subsection may not be waived
under section 1915(b)(4).

(b) HOSPITALS DEEMED DISPROPORTIONATE SHARE.—

(1) For purposes of subsection (a)(1), a hospital which
meets the requirements of subsection (d) is deemed to be a dis-
proportionate share hospital if—

(A) the hospital’s medicaid inpatient utilization rate

(as defined in paragraph (2)) is at least one standard devi-

ation above the mean medicaid inpatient utilization rate

for hospitals receiving medicaid payments in the State; or
(B) the hospital’s low-income utilization rate (as de-
fined in paragraph (3)) exceeds 25 percent.

(2) For purposes of paragraph (1)(A), the term “medicaid
inpatient utilization rate” means, for a hospital, a fraction (ex-
pressed as a percentage), the numerator of which is the hos-
pital’s number of inpatient days attributable to patients who
(for such days) were eligible for medical assistance under a
State plan approved under this title in a period (regardless of
whether such patients receive medical assistance on a fee-for-
service basis or through a managed care entity), and the de-
nominator of which is the total number of the hospital’s inpa-
tient days in that period. In this paragraph, the term “inpa-
tient day” includes each day in which an individual (including
a newborn) is an inpatient in the hospital, whether or not the
individual is in a specialized ward and whether or not the indi-
vidual remains in the hospital for lack of suitable placement
elsewhere.
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(3) For purposes of paragraph (1)(B), the term “low-income

utilization rate” means, for a hospital, the sum of—
(A) the fraction (expressed as a percentage)—

(i) the numerator of which is the sum (for a pe-
riod) of (I) the total revenues paid the hospital for pa-
tient services under a State plan under this title (re-
gardless of whether the services were furnished on a
fee-for-service basis or through a managed care entity)
and (II) the amount of the cash subsidies for patient
services received directly from State and local govern-
ments, and

(ii) the denominator of which is the total amount
of revenues of the hospital for patient services (includ-
ingd the amount of such cash subsidies) in the period;
an
(B) a fraction (expressed as a percentage)—

(i) the numerator of which is the total amount of
the hospital’s charges for inpatient hospital services
which are attributable to charity care in a period, less
the portion of any cash subsidies described in clause
(1)(II) of subparagraph (A) in the period reasonably at-
tributable to inpatient hospital services, and

(ii) the denominator of which is the total amount
of the hospital’s charges for inpatient hospital services
in the hospital in the period.

The numerator under subparagraph (B){) shall not include

contractual allowances and discounts (other than for indigent

patients not eligible for medical assistance under a State plan
approved under this title).

(4) The Secretary may not restrict a State’s authority to
designate hospitals as disproportionate share hospitals under
this section. The previous sentence shall not be construed to af-
fect the authority of the Secretary to reduce payments pursu-
ant to section 1903(w)(1)(A)Gii) if the Secretary determines
that, as a result of such designations, there is in effect a hold
harmless provision described in section 1903(w)(4).

(¢) PAYMENT ADJUSTMENT.—Subject to subsections (f) and (g),
in order to be consistent with this subsection, a payment adjust-
ment for a disproportionate share hospital must either—

(1) be in an amount equal to at least the product of (A) the
amount paid under the State plan to the hospital for operating
costs for inpatient hospital services (of the kind described in
section 1886(a)(4)), and (B) the hospital’s disproportionate
share adjustment percentage (established under section
1886(d)(5)(F)(iv));

(2) provide for a minimum specified additional payment
amount (or increased percentage payment) and (without regard
to whether the hospital is described in subparagraph (A) or (B)
of subsection (b)(1)) for an increase in such a payment amount
(or percentage payment) in proportion to the percentage by
which the hospital’s medicaid utilization rate (as defined in
subsection (b)(2)) exceeds one standard deviation above the
mean medicaid inpatient utilization rate for hospitals receiving

As Amended Through P.L. 117-328, Enacted December 29, 2022
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medicaid payments in the State or the hospital’s low-income
utilization rate (as defined in paragraph (b)(3)); or

(3) provide for a minimum specified additional payment
amount (or increased percentage payment) that varies accord-
ing to type of hospital under a methodology that—

(A) applies equally to all hospitals of each type; and
(B) results in an adjustment for each type of hospital

that is reasonably related to the costs, volume, or propor-

tion of services provided to patients eligible for medical as-

sistance under a State plan approved under this title or to

low-income patients,
except that, for purposes of paragraphs (1)(B) and (2)(A) of sub-
section (a), the payment adjustment for a disproportionate
share hospital is consistent with this subsection if the appro-
priate increase in the rate or amount of payment is equal to
at least one-third of the increase otherwise applicable under
this subsection (in the case of such paragraph (1)(B)) and at
least two-thirds of such increase (in the case of such paragraph
(2)(A)). In the case of a hospital described in subsection
(d)(2)(A)1) (relating to children’s hospitals), in computing the
hospital’s disproportionate share adjustment percentage for
purposes of paragraph (1)(B) of this subsection, the dispropor-
tionate patient percentage (defined in section 1886(d)(5)(F)(vi))
shall be computed by substituting for the fraction described in
subclause (I) of such section the fraction described in subclause
(II) of that section. If a State elects in a State plan amendment
under subsection (a) to provide the payment adjustment de-
scribed in paragraph (2), the State must include in the amend-
ment a detailed description of the specific methodology to be
used in determining the specified additional payment amount
(or increased percentage payment) to be made to each hospital
qualifying for such a payment adjustment and must publish at
least annually the name of each hospital qualifying for such a
payment adjustment and the amount of such payment adjust-
ment made for each such hospital.
(d) REQUIREMENTS TO QUALIFY AS DISPROPORTIONATE SHARE

HosPITAL.—

(1) Except as provided in paragraph (2), no hospital may
be defined or deemed as a disproportionate share hospital
under a State plan under this title or under subsection (b) of
this section unless the hospital has at least 2 obstetricians who
have staff privileges at the hospital and who have agreed to
provide obstetric services to individuals who are entitled to
medical assistance for such services under such State plan.

(2)(A) Paragraph (1) shall not apply to a hospital—

(i) the inpatients of which are predominantly individ-
uals under 18 years of age; or

(ii) which does not offer nonemergency obstetric serv-
ices to the general population as of the date of the enact-
ment of this Act.

(B) In the case of a hospital located in a rural area (as de-
fined for purposes of section 1886), in paragraph (1) the term
“obstetrician” includes any physician with staff privileges at
the hospital to perform nonemergency obstetric procedures.

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(3) No hospital may be defined or deemed as a dispropor-
tionate share hospital under a State plan under this title or
under subsection (b) or (e) of this section unless the hospital
has a medicaid inpatient utilization rate (as defined in sub-
section (b)(2)) of not less than 1 percent.

(e) SPECIAL RULE.—(1) A State plan shall be considered to
meet the requirement of section 1902(a)(13)(A)(iv) (insofar as it re-
quires payments to hospitals to take into account the situation of
hospitals which serve a disproportionate number of low income pa-
tients with special needs) without regard to the requirement of sub-
section (a) if (A){i) the plan provided for payment adjustments
based on a pooling arrangement involving a majority of the hos-
pitals participating under the plan for disproportionate share hos-
pitals as of January 1, 1984, or (ii) the plan as of January 1, 1987,
provided for payment adjustments based on a statewide pooling ar-
rangement involving all acute care hospitals and the arrangement
provides for reimbursement of the total amount of uncompensated
care provided by each participating hospital, (B) the aggregate
amount of the payment adjustments under the plan for such hos-
pitals is not less than the aggregate amount of such adjustments
otherwise required to be made under such subsection, and (C) the
plan meets the requirement of subsection (d)(3) and such payment
adjustments are made consistent with the last sentence of sub-
section (c).

(2) In the case of a State that used a health insuring organiza-
tion before January 1, 1986, to administer a portion of its plan on
a state-wide basis, beginning on July 1, 1988—

(A) the requirements of subsections (b) and (c) (other than
the last sentence of subsection (c)) shall not apply if the aggre-
gate amount of the payment adjustments under the plan for
disproportionate share hospitals (as defined under the State
plan) is not less than the aggregate amount of payment adjust-
ments otherwise required to be made if such subsections ap-
plied,

(B) subsection (d)(2)(B) shall apply to hospitals located in

[(F)] §701(c)(2) of the
Medicare, Medicaid, and
CHIP Benefits
Improvement and
Protection Act of 2000
(BIPA) provides an
exception for certain
public hospitals with very
high low-income utilization
rates. §701(d) of BIPA
provides additional DSH
funding, without regard to
allotment limitations, for
certain public hospitals.

urban areas, as well as in rural areas,

(C) subsection (d)(3) shall apply, and

(D) subsection (g) shall apply.

(f) LIMITATION ON FEDERAL FINANCIAL PARTICIPATION.—

(1) IN GENERAL.—Payment under section 1903(a) shall not
be made to a State with respect to any payment adjustment
made under this section for hospitals in a State for quarters
in a fiscal year in excess of the disproportionate share hospital
(in this subsection referred to as “DSH”) allotment for the
State for the fiscal year, as specified in paragraphs (2), (3), and
(7).

(2) STATE DSH ALLOTMENTS FOR FISCAL YEARS 1998
THROUGH 2002.—Subject to paragraph (4), the DSH allotment
for a State for each fiscal year during the period beginning
with fiscal year 1998 and ending with fiscal year 2002 is deter-

March 30, 2023
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DSH Allotment (in millions of dollars)
State or District
FY 98 FY 99 FY 00 FY 01 FY 02

Alabama 293 269 248 246 246

Alaska 10 10 10
Arizona 81 81 81 81 81
Arkansas 2 2 2 2 2
California 1,085 1,068 986 931 877
Colorado 93 85 79 74 74
Connecticut 200 194 164 160 160
Delaware 4 4 4 4 4

Dlstnct of Colum-

23 23 49 49 49
Flonda 207 203 197 188 160
Georgia 253 248 241 228 215
Hawaii 0 0 0 0 0
Idaho 1 1 1 1 1
Tllinois 203 199 193 182 172
Indiana 201 197 191 181 171
Towa 8 8 8 8 8
Kansas 51 49 42 36 33
Kentucky 137 134 130 123 116
Louisiana 880 795 713 658 631
Maine 103 99 84 84 84
Maryland 72 70 68 64 61
Massachusetts 288 282 273 259 244
Michigan 249 244 237 224 212
Minnesota 16 116 33 33 33
Mississippi 143 141 136 129 122
Missourt 436 423 379 379 379
Montana 0.2 0.2 0.2 0.2 0.2
Nebraska 5 5 5 5 5
Nevada 37 37 37 37 37
New Hampshire 140 136 130 130 130
New Jersey 600 582 515 515 515
New Mexico 5 25 9 9 9
New York 1,512 1,482 1,436 1,361 1,285
North Carolina 278 272 264 250 236
North Dakota 1 1 1 1 1
i 382 374 363 344 325
Oklahoma 16 16 16 16 16
Oregon 20 20 20 20 20
Pennsylvania 529 518 502 476 449
Rhode Island 62 60 58 55 52
South Carolina 313 303 262 262 262
South Dakota 1 1 1 1 1
Tennessee 0 0 0 0 0
Texas 979 950 806 765 765
Utah 3 3 3 3 3
Vermont 18 18 18 18 18
Virginia 70 68 66 63 59
Washington 174 171 166 157 148
West Virginia 64 63 61 58 54
Wisconsin 7 7 7 7 7
Wyoming 0 30 0.1 0.1 0.1

1The DSH allotment for fiscal year 1999 shall be deemed to be $33,000,000 as pro-
vided for by section 702 of Public Law 105-277 (112 Stat. 2681-389).

2The DSH allotment for fiscal year 1999 shall be deemed to be $9,000,000 as pro-
vided for by section 703 of Public Law 105-277 (112 Stat. 2681-389).

3The DSH allotment for fiscal year 1999 shall be deemed to be $95,000 as provided

for by section 704 of Public Law 105-277 (112 Stat. 2681-389).
(3) STATE DSH ALLOTMENTS FOR FISCAL YEAR 2003 AND
THEREAFTER.—

(A) IN GENERAL.—Except as provided in paragraphs

(6), (7), and (8) and subparagraphs (E) and (F), the DSH

allotment for any State for fiscal year 2003 and each suc-

ceeding fiscal year is equal to the DSH allotment for the

State for the preceding fiscal year under paragraph (2) or

this paragraph, increased, subject to subparagraphs (B)

and (C) and paragraph (5), by the percentage change in
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the consumer price index for all urban consumers (all
items; U.S. city average), for the previous fiscal year.

(B) LimiTATION.—The DSH allotment for a State shall
not be increased under subparagraph (A) for a fiscal year
to the extent that such an increase would result in the
DSH allotment for the year exceeding the greater of—

(i) the DSH allotment for the previous year, or

(ii) 12 percent of the total amount of expenditures
under the State plan for medical assistance during the
fiscal year.

(C) SPECIAL, TEMPORARY INCREASE IN ALLOTMENTS ON
A ONE-TIME, NON-CUMULATIVE BASIS.—The DSH allotment
for any State (other than a State with a DSH allotment de-
termined under paragraph (5))—

(i) for fiscal year 2004 is equal to 116 percent of

the DSH allotment for the State for fiscal year 2003

under this paragraph, notwithstanding subparagraph

(B); and

(ii) for each succeeding fiscal year is equal to the

DSH allotment for the State for fiscal year 2004 or, in

the case of fiscal years beginning with the fiscal year

specified in subparagraph (D) for that State, the DSH
allotment for the State for the previous fiscal year in-
creased by the percentage change in the consumer

price index for all urban consumers (all items; U.S.

city average), for the previous fiscal year.

(D) FISCAL YEAR SPECIFIED.—For purposes of subpara-
graph (C)(i1), the fiscal year specified in this subparagraph
for a State is the first fiscal year for which the Secretary
estimates that the DSH allotment for that State will equal
(or no longer exceed) the DSH allotment for that State
under the law as in effect before the date of the enactment
of this subparagraph.

(E) TEMPORARY INCREASE IN ALLOTMENTS DURING RE-
CESSION.—

(1) IN GENERAL.—Subject to clause (ii), the DSH al-
lotment for any State—

(D) for fiscal year 2009 is equal to 102.5 per-
cent of the DSH allotment that would be deter-
mined under this paragraph for the State for fis-
cal year 2009 without application of this subpara-
géaph, notwithstanding subparagraphs (B) and

)

(II) for fiscal year 2010 is equal to 102.5 per-
cent of the DSH allotment for the State for fiscal
year 2009, as determined under subclause (I); and

(IIT) for each succeeding fiscal year is equal to
the DSH allotment for the State under this para-
graph determined without applying subclauses (I)
and (ID).

(i) APPLICATION.—Clause (i) shall not apply to a
State for a year in the case that the DSH allotment
for such State for such year under this paragraph de-
termined without applying clause (i) would grow high-

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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er than the DSH allotment specified under clause (i)

for the State for such year.

(F) ALLOTMENTS DURING THE CORONAVIRUS TEMPORARY
MEDICAID FMAP INCREASE.—

(i) IN GENERAL.—Notwithstanding any other provi-
sion of this subsection, for any fiscal year for which
the Federal medical assistance percentage applicable
to expenditures under this section is increased pursu-
ant to section 6008 of the Families First Coronavirus
Response Act, the Secretary shall recalculate the an-
nual DSH allotment, including the DSH allotment
specified under paragraph (6)(A)(vi), to ensure that the
total DSH payments (including both Federal and State
shares) that a State may make related to a fiscal year
is equal to the total DSH payments that the State
could have made for such fiscal year without such in-
crease to the Federal medical assistance percentage.

(ii) NO APPLICATION TO ALLOTMENTS BEGINNING
AFTER COVID-19 EMERGENCY PERIOD.—The DSH allot-
ment for any State for the first fiscal year beginning
after the end of the emergency period described in sec-
tion 1135(g)(1)(B) or any succeeding fiscal year shall
be determined under this paragraph without regard to
the DSH allotments determined under clause (i).

(4) SPECIAL RULE FOR FISCAL YEARS 2001 AND 2002.—
(A) IN GENERAL.—Notwithstanding paragraph (2), the
DSH allotment for any State for—

(i) fiscal year 2001, shall be the DSH allotment
determined under paragraph (2) for fiscal year 2000
increased, subject to subparagraph (B) and paragraph
(5), by the percentage change in the consumer price
index for all urban consumers (all items; U.S. city av-
erage) for fiscal year 2000; and

(ii) fiscal year 2002, shall be the DSH allotment
determined under clause (i) increased, subject to sub-
paragraph (B) and paragraph (5), by the percentage
change in the consumer price index for all urban con-
sumers (all items; U.S. city average) for fiscal year

01.

(B) LIMITATION.—Subparagraph (B) of paragraph (3)
shall apply to subparagraph (A) of this paragraph in the
same manner as that subparagraph (B) applies to para-
graph (3)(A).

(C) NO APPLICATION TO ALLOTMENTS AFTER FISCAL
YEAR 2002.—The DSH allotment for any State for fiscal
year 2003 or any succeeding fiscal year shall be deter-
mined under paragraph (3) without regard to the DSH al-
lotments determined under subparagraph (A) of this para-
graph.

[(F)(5)] Low-DSH states

defined.

(5) SPECIAL RULE FOR LOW DSH STATES.—
(A) FOR FISCAL YEARS 2001 THROUGH 2003 FOR EX-
TREMELY LOW DSH STATES.—In the case of a State in which

the total expenditures under the State plan (including
Federal and State shares) for disproportionate share hos-
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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pital adjustments under this section for fiscal year 1999,
as reported to the Administrator of the Health Care Fi-
nancing Administration as of August 31, 2000, is greater
than 0 but less than 1 percent of the State’s total amount
of expenditures under the State plan for medical assist-
ance during the fiscal year, the DSH allotment for fiscal
year 2001 shall be increased to 1 percent of the State’s
total amount of expenditures under such plan for such as-
sistance during such fiscal year. In subsequent fiscal years
before fiscal year 2004 39, such increased allotment is sub-
J(gg} At)o an increase for inflation as provided in paragraph
(B) FOR FISCAL YEAR 2004 AND SUBSEQUENT FISCAL
YEARS.—In the case of a State in which the total expendi-
tures under the State plan (including Federal and State
shares) for disproportionate share hospital adjustments
under this section for fiscal year 2000, as reported to the
Administrator of the Centers for Medicare & Medicaid
Services as of August 31, 2003, is greater than 0 but less
than 3 percent of the State’s total amount of expenditures
under the State plan for medical assistance during the fis-
cal year, the DSH allotment for the State with respect to—
(1) fiscal year 2004 shall be the DSH allotment for
the State for fiscal year 2003 increased by 16 percent;
(ii) each succeeding fiscal year before fiscal year
2009 shall be the DSH allotment for the State for the
previous fiscal year increased by 16 percent; and
(iii) fiscal year 2009 and any subsequent fiscal
year, shall be the DSH allotment for the State for the
previous year subject to an increase for inflation as
provided in paragraph (3)(A).
(6) ALLOTMENT ADJUSTMENTS.—
(A) TENNESSEE.—
(i) IN GENERAL.—Only with respect to fiscal year
2007, the DSH allotment for Tennessee for such fiscal
year, notwithstanding the table set forth in paragraph
(2) or the terms of the TennCare Demonstration
Project in effect for the State, shall be the greater of—
(I) the amount that the Secretary determines
is equal to the Federal medical assistance percent-
age component attributable to disproportionate
share hospital payment adjustments for the dem-
onstration year ending in 2006 that is reflected in
the budget neutrality provision of the TennCare
Demonstration Project; and
(II) $280,000,000.
Only with respect to fiscal years 2008, 2009, 2010, and
2011, the DSH allotment for Tennessee for the fiscal
year, notwithstanding such table or terms, shall be the
amount specified in the previous sentence for fiscal

39The amendment to insert “before fiscal year 2004” after “In subsequent years” in section
1923(f)(5) made by section 1001(b)(3) of P.L. 108-173 (117 Stat. 2429) was executed by inserting
such matter after “In subsequent fiscal years” in order to reflect the probable intent of the Con-

gress.
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year 2007. Only with respect to fiscal year 2012 for
the period ending on December 31, 2011, the DSH al-
lotment for Tennessee for such portion of the fiscal
year, notwithstanding such table or terms, shall be %4
of the amount specified in the first sentence for fiscal
year 2007.

(ii) LIMITATION ON AMOUNT OF PAYMENT ADJUST-
MENTS ELIGIBLE FOR FEDERAL FINANCIAL PARTICIPA-
TION.—Payment under section 1903(a) shall not be
made to Tennessee with respect to the aggregate
amount of any payment adjustments made under this
section for hospitals in the State for fiscal year 2007,
2008, 2009, 2010, 2011, or for period in fiscal year
2012 described in clause (i) that is in excess of 30 per-
cent of the DSH allotment for the State for such fiscal
year or period determined pursuant to clause (i).

(iii) STATE PLAN AMENDMENT.—The Secretary
shall permit Tennessee to submit an amendment to its
State plan under this title that describes the method-
ology to be used by the State to identify and make
payments to disproportionate share hospitals, includ-
ing children’s hospitals and institutions for mental dis-
eases or other mental health facilities. The Secretary
may not approve such plan amendment unless the
methodology described in the amendment is consistent
with the requirements under this section for making
payment adjustments to disproportionate share hos-
pitals. For purposes of demonstrating budget neu-
trality under the TennCare Demonstration Project,
payment adjustments made pursuant to a State plan
amendment approved in accordance with this subpara-
graph shall be considered expenditures under such
project.

(iv) OFFSET OF FEDERAL SHARE OF PAYMENT AD-
JUSTMENTS FOR FISCAL YEARS 2007 THROUGH 2011 AND
THE FIRST CALENDAR QUARTER OF FISCAL YEAR 2012
AGAINST ESSENTIAL ACCESS HOSPITAL SUPPLEMENTAL
POOL PAYMENTS UNDER THE TENNCARE DEMONSTRA-
TION PROJECT.—

(I) The total amount of Essential Access Hos-
pital supplemental pool payments that may be
made under the TennCare Demonstration Project
for fiscal year 2007, 2008, 2009, 2010, 2011, or for
a period in fiscal year 2012 described in clause (i)
shall be reduced on a dollar for dollar basis by the
amount of any payments made under section
1903(a) to Tennessee with respect to payment ad-
justments made under this section for hospitals in
the State for such fiscal year or period.

(IT) The sum of the total amount of payments
made under section 1903(a) to Tennessee with re-
spect to payment adjustments made under this
section for hospitals in the State for fiscal year
2007, 2008, 2009, 2010, 2011, or for a period in
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[(F)(6)(A)(vi)] Tennessee's DSH
allotment is fixed in statute through

FY 2025.
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fiscal year 2012 described in clause (i) and the

total amount of Essential Access Hospital supple-

mental pool payments made under the TennCare

Demonstration Project for such fiscal year or pe-

riod shall not exceed the State’s DSH allotment

for such fiscal or period year established under

clause (i).

(v) ALLOTMENT FOR 2D, 3RD, AND 4TH QUARTERS OF
FISCAL YEAR 2012 AND FOR FISCAL YEAR 2013.—Notwith-
standing the table set forth in paragraph (2):

I) 2D, 3RD, AND 4TH QUARTERS OF FISCAL YEAR
2012.—In the case of a State that has a DSH allot-
ment of $0 for the 2d, 3rd, and 4th quarters of fis-
cal year 2012, the DSH allotment shall be
$47,200,000 for such quarters.

(IT) FISCAL YEAR 2013.—In the case of a State
that has a DSH allotment of $0 for fiscal year
2013, the DSH allotment shall be $53,100,000 for
such fiscal year.

(vi) ALLOTMENT FOR FISCAL YEARS 2015 THROUGH
2025.—Notwithstanding any other provision of this
subsection, any other provision of law, or the terms of
the TennCare Demonstration Project in effect for the
State, the DSH allotment for Tennessee for fiscal year
2015, and for each fiscal year thereafter through fiscal
year 2025, shall be $53,100,000 for each such fiscal
year.

(B) HAWAIL—

(i) IN GENERAL.—Only with respect to each of fis-
cal years 2007 through 2011, the DSH allotment for
Hawaii for such fiscal year, notwithstanding the table
set forth in paragraph (2), shall be $10,000,000. Only
with respect to fiscal year 2012 for the period ending
on December 31, 2011, the DSH allotment for Hawaii
for such portion of the fiscal year, notwithstanding the
table set forth in paragraph (2), shall be $2,500,000.

(ii) STATE PLAN AMENDMENT.—The Secretary shall
permit Hawaii to submit an amendment to its State
plan under this title that describes the methodology to
be used by the State to identify and make payments
to disproportionate share hospitals, including chil-
dren’s hospitals and institutions for mental diseases or
other mental health facilities. The Secretary may not
approve such plan amendment unless the methodology
described in the amendment is consistent with the re-
quirements under this section for making payment ad-
justments to disproportionate share hospitals.

(iii) ALLOTMENT FOR 2D, 3RD, AND 4TH QUARTER OF
FISCAL YEAR 2012, FISCAL YEAR 2013, AND SUCCEEDING
FISCAL YEARS.—Notwithstanding the table set forth in
paragraph (2):

(I) 2D, 3RD, AND 4TH QUARTER OF FISCAL YEAR
2012.—The DSH allotment for Hawaii for the 2d,
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[(f)(7)(A)] ACA's DSH reductions
have been delayed multiple times
since 2016. Under this provision
DSH reductions will be in effect
only for FYs 2024-2027.

3rd, and 4th quarters of fiscal year 2012 shall be
$7,500,000.

(II) TREATMENT AS A LOW-DSH STATE FOR FIS-
CAL YEAR 2013 AND SUCCEEDING FISCAL YEARS.—
With respect to fiscal year 2013, and each fiscal
year thereafter, the DSH allotment for Hawaii
shall be increased in the same manner as allot-
ments for low DSH States are increased for such
fiscal year under clause (iii) of paragraph (5)(B).

(IITI) CERTAIN HOSPITAL PAYMENTS.—The Sec-
retary may not impose a limitation on the total
amount of payments made to hospitals under the
QUEST section 1115 Demonstration Project ex-
cept to the extent that such limitation is nec-
essary to ensure that a hospital does not receive
payments in excess of the amounts described in
subsection (g), or as necessary to ensure that such
payments under the waiver and such payments
pursuant to the allotment provided in this clause
do not, in the aggregate in any year, exceed the
amount that the Secretary determines is equal to
the Federal medical assistance percentage compo-
nent attributable to disproportionate share hos-
pital payment adjustments for such year that is
reflected in the budget neutrality provision of the
QUEST Demonstration Project.

(7) MEDICAID DSH REDUCTIONS.—

(A) REDUCTIONS.—

(i) IN GENERAL.—For each of fiscal years 2024
through 2027, the Secretary shall effect the following
reductions:

(I) REDUCTION IN DSH ALLOTMENTS.—The Sec-
retary shall reduce DSH allotments to States in
the amount specified under the DSH health re-
form methodology under subparagraph (B) for the
State for the fiscal year.

(II) REDUCTIONS IN PAYMENTS.—The Secretary
shall reduce payments to States under section
1903(a) for each calendar quarter in the fiscal
year, in the manner specified in clause (iii), in an
amount equal to ¥4 of the DSH allotment reduc-
tion under subclause (I) for the State for the fiscal
year.

(i) AGGREGATE REDUCTIONS.—The aggregate re-
ductions in DSH allotments for all States under clause
(i)(I) shall be equal to $8,000,000,000 for each of fiscal
years 2024 through 2027 40

(iii) MANNER OF PAYMENT REDUCTION.—The
amount of the payment reduction under clause (i)(II)
for a State for a quarter shall be deemed an overpay-
ment to the State under this title to be disallowed

40 A missing period at the end of clause (ii) is so in law. See amendment made by section
201(1)(B) of division CC of Public Law 116-260.
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[(9)] Hospital specific DSH
limit: §203 of division CC of
P.L. 116-260 revised the DSH
shortfall to exclude costs and
payment for patients for whom
Medicaid is not the primary
payer, except for facilities with
a high share or number of
Medicaid SSI patient days,
which have the option of
calculating the shortfall based
on CMS's pre-12/27/20 policy.
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against the State’s regular quarterly draw for all

spending under section 1903(d)(2). Such a disallow-

ance is not subject to a reconsideration under sub-

sections (d) and (e) of section 1116.

(iv) DEFINITION.—In this paragraph, the term
‘I;State” means the 50 States and the District of Colum-

ia.

(v) DISTRIBUTION OF AGGREGATE REDUCTIONS.—
The Secretary shall distribute the aggregate reduc-
tions under clause (ii) among States in accordance
with subparagraph (B).

(B) DSH HEALTH REFORM METHODOLOGY.—The Sec-
retary shall carry out subparagraph (A) through use of a
DSH Health Reform methodology that meets the following
requirements:

(i) The methodology imposes the largest percent-
age reductions on the States that—

(I) have the lowest percentages of uninsured
individuals (determined on the basis of data from
the Bureau of the Census, audited hospital cost
reports, and other information likely to yield accu-
rate data) during the most recent year for which
such data are available; or

(II) do not target their DSH payments on—

(aa) hospitals with high volumes of Med-
icaid inpatients (as defined in subsection

(b)(1)(A)); and

(bb) hospitals that have high levels of un-
compensated care (excluding bad debt).

(ii) The methodology imposes a smaller percentage
reduction on low DSH States described in paragraph
(5)(B).

(iii) The methodology takes into account the ex-
tent to which the DSH allotment for a State was in-
cluded in the budget neutrality calculation for a cov-
erage expansion approved under section 1115 as of
July 31, 2009.

(8) CALCULATION OF DSH ALLOTMENTS AFTER REDUCTIONS
PERIOD.—The DSH allotment for a State for fiscal years after
fiscal year 2027 shall be calculated under paragraph (3) with-
out regard to paragraph (7).

(9) DEFINITION OF STATE.—In this subsection, the term
“State” means the 50 States and the District of Columbia.

(g) LIMIT ON AMOUNT OF PAYMENT TO HOSPITAL.—

(1) IN GENERAL.—

(A) AMOUNT OF ADJUSTMENT SUBJECT TO UNCOMPEN-
SATED COSTS.—A payment adjustment during a fiscal year
shall not be considered to be consistent with subsection (c¢)
with respect to a hospital (other than a hospital described
in paragraph (2)(B)) if the payment adjustment exceeds an
amount equal to—

(i) the costs incurred during the year of furnishing
hospital services by the hospital to individuals de-
scribed in subparagraph (B) minus—
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[(9)(3)] Under (g)(3) California
public hospitals can receive DSH
payments that cover 175% of the
hospital's uncompensated care
costs (See § 4721(g) of BBA
1997, § 701(c)(2) of Appendix F

of BIPA)).
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(ii) the sum of—

(I) payments under this title (other than
under this section) for such services; and

(II) payments by uninsured patients for such
services.

(B) INDIVIDUALS DESCRIBED.—For purposes of subpara-
graph (A), the individuals described in this clause are the
following:

(i) Individuals who are eligible for medical assist-
ance under the State plan or under a waiver of such
plan and for whom the State plan or waiver is the pri-
mary payor for such services.

(i1) Subject to subparagraph (C), individuals who
have no health insurance (or other source of third
party coverage) for services provided during the year,
as determined by the Secretary.

(C) EXCLUSION OF CERTAIN PAYMENTS.—For purposes
of subparagraph (B)(ii), payments made to a hospital for
services provided to indigent patients made by a State or
a unit of local government within a State shall not be con-
sidered to be a source of third party coverage.

(2) APPLICATION OF LIMITS FOR CERTAIN HOSPITALS.—

(A) IN GENERAL.—A payment adjustment during a fis-
cal year shall not be considered to be consistent with sub-
section (c) with respect to a hospital described in subpara-
g}‘aph (B) if the payment adjustment exceeds the higher
of—

(1) the amount determined for the hospital and fis-
cal year under paragraph (1)(A); and

(ii) the amount determined for the hospital under
paragraph (1)(A) as in effect on January 1, 2020.

(B) HOSPITALS DESCRIBED.—A hospital is described in
this subparagraph for a fiscal year if, for the most recent
cost reporting period, the hospital is in at least the 97th
percentile of all hospitals with respect to—

(i) the number of inpatient days for such period
that were made up of patients who (for such days)
were entitled to benefits under part A of title XVIII
and were entitled to supplemental security income
benefits under title XVI (excluding any State supple-
mentary benefits paid with respect to such patients);
or

(ii) the percentage of total inpatient days that
were made up of patients who (for such days) were de-
scribed in clause (i).

(3) CONTINUED APPLICATION OF GRANDFATHERED TRANSI-
TION RULE.—Notwithstanding paragraph (2) of this subsection
(as in effect on October 1, 2021), paragraph (2) of this sub-
section (as in effect on September 30, 2021, and as applied
under section 4721(e) of the Balanced Budget Act of 1997, and
amended by section 607 of the Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act of 1999 (Public Law 106—
113)) shall apply in determining whether a payment adjust-
ment for a hospital in a State referenced in section 4721(e) of
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the Balanced Budget Act of 1997 during a State fiscal year
shall be considered consistent with subsection (c).
(h) LIMITATION ON CERTAIN STATE DSH EXPENDITURES.—

(1) IN GENERAL.—Payment under section 1903(a) shall not
be made to a State with respect to any payment adjustments
made under this section for quarters in a fiscal year (beginning
with fiscal year 1998) to institutions for mental diseases or
other mental health facilities, to the extent the aggregate of
such adjustments in the fiscal year exceeds the lesser of the
following:

(A) 1995 IMD DSH PAYMENT ADJUSTMENTS.—The total

State DSH expenditures that are attributable to fiscal year

1995 for payments to institutions for mental diseases and

other mental health facilities (based on reporting data

specified by the State on HCFA Form 64 as mental health

DSH, and as approved by the Secretary).

(B) APPLICABLE PERCENTAGE OF 1995 TOTAL DSH PAY-

MENT ALLOTMENT.—The amount of such payment adjust-

ments which are equal to the applicable percentage of the

Federal share of payment adjustments made to hospitals

in the State under subsection (c) that are attributable to

the 1995 DSH allotment for the State for payments to in-
stitutions for mental diseases and other mental health fa-
cilities (based on reporting data specified by the State on

HCFA Form 64 as mental health DSH, and as approved by

the Secretary).

(2) APPLICABLE PERCENTAGE.—

(A) IN GENERAL.—For purposes of paragraph (1), the
applicable percentage with respect to—
(i) each of fiscal years 1998, 1999, and 2000, is the
percentage determined under subparagraph (B); or
(ii) a succeeding fiscal year is the lesser of the per-
centage determined under subparagraph (B) or the fol-
lowing percentage:
(I) For fiscal year 2001, 50 percent.
(II) For fiscal year 2002, 40 percent.
(III) For each succeeding fiscal year, 33 per-

cent.

(B) 1995 PERCENTAGE.—The percentage determined
under this subparagraph is the ratio (determined as a per-
centage) of—

(1) the Federal share of payment adjustments

made to hospitals in the State under subsection (c)

that are attributable to the 1995 DSH allotment for

the State (as reported by the State not later than Jan-
uary 1, 1997, on HCFA Form 64, and as approved by
the Secretary) for payments to institutions for mental
diseases and other mental health facilities, to

(i) the State 1995 DSH spending amount.

(C) STATE 1995 DSH SPENDING AMOUNT.—For purposes
of subparagraph (B)(ii), the “State 1995 DSH spending
amount”, with respect to a State, is the Federal medical
assistance percentage (for fiscal year 1995) of the payment
adjustments made under subsection (¢) under the State
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plan that are attributable to the fiscal year 1995 DSH al-

lotment for the State (as reported by the State not later

than January 1, 1997, on HCFA Form 64, and as approved
by the Secretary).

(i) REQUIREMENT FOR DIRECT PAYMENT.—

(1) IN GENERAL.—No payment may be made under section
1903(a)(1) with respect to a payment adjustment made under
this section, for services furnished by a hospital on or after Oc-
tober 1, 1997, with respect to individuals eligible for medical
assistance under the State plan who are enrolled with a man-
aged care entity (as defined in section 1932(a)(1)(B)) or under
any other managed care arrangement unless a payment, equal
to the amount of the payment adjustment—

(A) is made directly to the hospital by the State; and

(B) is not used to determine the amount of a prepaid
capitation payment under the State plan to the entity or
arrangement with respect to such individuals.

(2) EXCEPTION FOR CURRENT ARRANGEMENTS.—Paragraph
(1) shall not apply to a payment adjustment provided pursuant
to a payment arrangement in effect on July 1, 1997.

(j) ANNUAL REPORTS AND OTHER REQUIREMENTS REGARDING
PAYMENT ADJUSTMENTS.—With respect to fiscal year 2004 and each
fiscal year thereafter, the Secretary shall require a State, as a con-
dition of receiving a payment under section 1903(a)(1) with respect
to a payment adjustment made under this section, to do the fol-
lowing:

(1) REPORT.—The State shall submit an annual report that
includes the following:

(A) An identification of each disproportionate share
hospital that received a payment adjustment under this
section for the preceding fiscal year and the amount of the
payment adjustment made to such hospital for the pre-
ceding fiscal year.

(B) Such other information as the Secretary deter-
mines necessary to ensure the appropriateness of the pay-
ment adjustments made under this section for the pre-
ceding fiscal year.

(2) INDEPENDENT CERTIFIED AUDIT.—The State shall annu-
ally submit to the Secretary an independent certified audit
that verifies each of the following:

(A) The extent to which hospitals in the State have re-
duced their uncompensated care costs to reflect the total
amount of claimed expenditures made under this section.

(B) Payments under this section to hospitals that com-
ply with the requirements of subsection (g).

(C) Only the uncompensated care costs of providing in-
patient hospital and outpatient hospital services to individ-
uals described in paragraph (1)(A) of such subsection are
included in the calculation of the hospital-specific limits
under such subsection.

(D) The State included all payments under this title,
including supplemental payments, in the calculation of
such hospital-specific limits.

[G)(2)] DSH audit
requiremen
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[1924] Protection against

(E) The State has separately documented and retained
a record of all of its costs under this title, claimed expendi-
tures under this title, uninsured costs in determining pay-
ment adjustments under this section, and any payments
made on behalf of the uninsured from payment adjust-
ments under this section.

TREATMENT OF INCOME AND RESOURCES FOR CERTAIN
INSTITUTIONALIZED SPOUSES

SEC. 1924. [42 U.S.C. 1396r-5] (a) SPECIAL TREATMENT FOR

impoverishment of INSTITUTIONALIZED SPOUSES.—

community spouse in case of
an institutionalized spouse.

[(b)] Determining eligibility of
institutionalized beneficiary:
treatment of community
spouse's income.

March 30, 2023

(1) SUPERSEDES OTHER PROVISIONS.—In determining the
eligibility for medical assistance of an institutionalized spouse
(as defined in subsection (h)(1)), the provisions of this section
supersede any other provision of this title (including sections
1902(a)(17) and 1902(f)) which is inconsistent with them.

(2) NO COMPARABLE TREATMENT REQUIRED.—Any different
treatment provided under this section for institutionalized
spouses shall not, by reason of paragraph (10) or (17) of section
1902(a), require such treatment for other individuals.

(3) DOES NOT AFFECT CERTAIN DETERMINATIONS.—Except
as this section specifically provides, this section does not apply
to—

(A) the determination of what constitutes income or
resources, or

(B) the methodology and standards for determining
and evaluating income and resources.

(4) APPLICATION IN CERTAIN STATES AND TERRITORIES.—

(A) APPLICATION IN STATES OPERATING UNDER DEM-
ONSTRATION PROJECTS.—In the case of any State which is
providing medical assistance to its residents under a waiv-
er granted under section 1115, the Secretary shall require
the State to meet the requirements of this section in the
same manner as the State would be required to meet such
requirement if the State had in effect a plan approved
under this title.

(B) NO APPLICATION IN COMMONWEALTHS AND TERRI-
TORIES.—This section shall only apply to a State that is
one of the 50 States or the District of Columbia.

(5) APPLICATION TO INDIVIDUALS RECEIVING SERVICES
UNDER PACE PROGRAMS.—This section applies to individuals re-
ceiving institutional or noninstitutional services under a PACE
demonstration waiver program (as defined in section
1934(a)(7)) or under a PACE program under section 1934 or
1894.

(b) RULES FOR TREATMENT OF INCOME.—

(1) SEPARATE TREATMENT OF INCOME.—During any month
in which an institutionalized spouse is in the institution, ex-
cept as provided in paragraph (2), no income of the community
spouse shall be deemed available to the institutionalized
spouse.

(2) ATTRIBUTION OF INCOME.—In determining the income
of an institutionalized spouse or community spouse for pur-
poses of the post-eligibility income determination described in

As Amended Through P.L. 117-328, Enacted December 29, 2022
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subsection (d), except as otherwise provided in this section and
regardless of any State laws relating to community property or
the division of marital property, the following rules apply:

(A) NON-TRUST PROPERTY.—Subject to subparagraphs
(C) and (D), in the case of income not from a trust, unless
the instrument providing the income otherwise specifically
provides—

(i) if payment of income is made solely in the
name of the institutionalized spouse or the community
spouse, the income shall be considered available only
to that respective spouse;

(ii) if payment of income is made in the names of
the institutionalized spouse and the community
spouse, one-half of the income shall be considered
available to each of them; and

(iii) if payment of income is made in the names of
the institutionalized spouse or the community spouse,
or both, and to another person or persons, the income
shall be considered available to each spouse in propor-
tion to the spouse’s interest (or, if payment is made
with respect to both spouses and no such interest is
specified, one-half of the joint interest shall be consid-
ered available to each spouse).

(B) TRUST PROPERTY.—In the case of a trust—

(i) except as provided in clause (ii), income shall
be attributed in accordance with the provisions of this
title (including sections 1902(a)(17) and 1917(d), and

(i1) income shall be considered available to each
spouse as provided in the trust, or, in the absence of
a specific provision in the trust—

I) if payment of income is made solely to the
institutionalized spouse or the community spouse,
the income shall be considered available only to
that respective spouse;

(II) if payment of income is made to both the
institutionalized spouse and the community
spouse, one-half of the income shall be considered
available to each of them; and

(IIT) if payment of income is made to the insti-
tutionalized spouse or the community spouse, or
both, and to another person or persons, the in-
come shall be considered available to each spouse
in proportion to the spouse’s interest (or, if pay-
ment is made with respect to both spouses and no
such interest is specified, one-half of the joint in-
terest shall be considered available to each
spouse).

(C) PROPERTY WITH NO INSTRUMENT.—In the case of
income not from a trust in which there is no instrument
establishing ownership, subject to subparagraph (D), one-
half of the income shall be considered to be available to
the institutionalized spouse and one-half to the community
spouse.
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(D) REBUTTING OWNERSHIP.—The rules of subpara-
graphs (A) and (C) are superseded to the extent that an in-
stitutionalized spouse can establish, by a preponderance of
the evidence, that the ownership interests in income are
other than as provided under such subparagraphs.

[(c)] Determining eligibility of (c) RULES FOR TREATMENT OF RESOURCES.—
institutionalized beneficiary:

(1) COMPUTATION OF SPOUSAL SHARE AT TIME OF INSTITU-

fioi TIONALIZATION.—
treatment of joint resources (A) TOTAL JOINT RESOURCES.—There shall be com-
with community spouse. puted (as of the beginning of the first continuous period of

institutionalization (beginning on or after September 30,

1989) of the institutionalized spouse)—

(i) the total value of the resources to the extent ei-
ther the institutionalized spouse or the community
spouse has an ownership interest, and

(ii) a spousal share which is equal to Y2 of such
total value.

(B) ASSESSMENT.—At the request of an institutional-
ized spouse or community spouse, at the beginning of the
first continuous period of institutionalization (beginning on
or after September 30, 1989) of the institutionalized
spouse and upon the receipt of relevant documentation of
resources, the State shall promptly assess and document
the total value described in subparagraph (A)(i) and shall
provide a copy of such assessment and documentation to
each spouse and shall retain a copy of the assessment for
use under this section. If the request is not part of an ap-
plication for medical assistance under this title, the State
may, at its option as a condition of providing the assess-
ment, require payment of a fee not exceeding the reason-
able expenses of providing and documenting the assess-
ment. At the time of providing the copy of the assessment,
the State shall include a notice indicating that the spouse
will have a right to a fair hearing under subsection (e)(2).
(2) ATTRIBUTION OF RESOURCES AT TIME OF INITIAL ELIGI-

BILITY DETERMINATION.—In determining the resources of an in-
stitutionalized spouse at the time of application for benefits
under this title, regardless of any State laws relating to com-
munity property or the division of marital property—

(A) except as provided in subparagraph (B), all the re-
sources held by either the institutionalized spouse, commu-
nity spouse, or both, shall be considered to be available to
the institutionalized spouse, and

(B) resources shall be considered to be available to an
institutionalized spouse, but only to the extent that the
amount of such resources exceeds the amount computed
under subsection (f)(2)(A) (as of the time of application for
benefits).

(3) ASSIGNMENT OF SUPPORT RIGHTS.—The institutionalized
spouse shall not be ineligible by reason of resources deter-
m}i]ned under paragraph (2) to be available for the cost of care
where—

(A) the institutionalized spouse has assigned to the
State any rights to support from the community spouse;
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(B) the institutionalized spouse lacks the ability to
execute an assignment due to physical or mental impair-
ment but the State has the right to bring a support pro-
ceeding against a community spouse without such assign-
ment; or

(C) the State determines that denial of eligibility
would work an undue hardship.

(4) SEPARATE TREATMENT OF RESOURCES AFTER ELIGIBILITY
FOR BENEFITS ESTABLISHED.—During the continuous period in
which an institutionalized spouse is in an institution and after
the month in which an institutionalized spouse is determined
to be eligible for benefits under this title, no resources of the
community spouse shall be deemed available to the institu-
tionalized spouse.

(5) RESOURCES DEFINED.—In this section, the term “re-
sources” does not include—

(A) resources excluded under subsection (a) or (d) of
section 1613, and

(B) resources that would be excluded under section
1613(a)(2)(A) but for the limitation on total value described
in such section.

community spouse.

[(d)] Protections against (d) PROTECTING INCOME FOR COMMUNITY SPOUSE.—
impoverishment of (1) ALLOWANCES TO BE OFFSET FROM INCOME OF INSTITU-

TIONALIZED SPOUSE.—After an institutionalized spouse is deter-
mined or redetermined to be eligible for medical assistance, in

determining the amount of the spouse’s income that is to be
applied monthly to payment for the costs of care in the institu-
tion, there shall be deducted from the spouse’s monthly income
the following amounts in the following order:

(A) A personal needs allowance (described in section
1902(q)(1)), in an amount not less than the amount speci-
fied in section 1902(q)(2).

(B) A community spouse monthly income allowance (as
defined in paragraph (2)), but only to the extent income of
the institutionalized spouse is made available to (or for the
benefit of) the community spouse.

(C) A family allowance, for each family member, equal
to at least %3 of the amount by which the amount de-
scribed in paragraph (3)(A)(i) exceeds the amount of the
monthly income of that family member.

(D) Amounts for incurred expenses for medical or re-
medial care for the institutionalized spouse (as provided
under section 1902(r)).

In subparagraph (C), the term “family member” only includes
minor or dependent children, dependent parents, or dependent
siblings of the institutionalized or community spouse who are
residing with the community spouse.

(2) COMMUNITY SPOUSE MONTHLY INCOME ALLOWANCE DE-
FINED.—In this section (except as provided in paragraph (5)),
the “community spouse monthly income allowance” for a com-
munity spouse is an amount by which—

(A) except as provided in subsection (e), the minimum
monthly maintenance needs allowance (established under
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amt1 in accordance with paragraph (3)) for the spouse, ex-
ceeds

(B) the amount of monthly income otherwise available
to the community spouse (determined without regard to
such an allowance).

(3) ESTABLISHMENT OF MINIMUM MONTHLY MAINTENANCE
NEEDS ALLOWANCE.—

(A) IN GENERAL.—Each State shall establish a min-
imum monthly maintenance needs allowance for each com-
munity spouse which, subject to subparagraph (C), is equal
to or exceeds—

(i) the applicable percent (described in subpara-
graph (B)) of V12 of the income official poverty line (de-
fined by the Office of Management and Budget and re-
vised annually in accordance with section 673(2)) for a
family unit of 2 members; plus

(1) an excess shelter allowance (as defined in
paragraph (4)).

A revision of the official poverty line referred to in clause

(i) shall apply to medical assistance furnished during and

after the second calendar quarter that begins after the

date of publication of the revision.

(B) APPLICABLE PERCENT.—For purposes of subpara-
graph (A)(i), the “applicable percent” described in this
paragraph, effective as of—

(i) September 30, 1989, is 122 percent,

(ii) July 1, 1991, is 133 percent, and

(iii) July 1, 1992, is 150 percent.

(C) CAP ON MINIMUM MONTHLY MAINTENANCE NEEDS
ALLOWANCE.—The minimum monthly maintenance needs
allowance established under subparagraph (A) may not ex-
ceed $1,500 (subject to adjustment under subsections (e)
and (g)).

(4) EXCESS SHELTER ALLOWANCE DEFINED.—In paragraph
(3)(A)(ii), the term “excess shelter allowance” means, for a com-
munity spouse, the amount by which the sum of—

) the spouse’s expenses for rent or mortgage pay-
ment (including principal and interest), taxes and insur-
ance and, in the case of a condominium or cooperative, re-
quired maintenance charge, for the community spouse’s
principal residence, and

(B) the standard utility allowance (used by the State
under section 5(e) of the Food and Nutrition Act of 2008)
or, if the State does not use such an allowance, the
spouse’s actual utility expenses,

exceeds 30 percent of the amount described in paragraph
(3)(A)1), except that, in the case of a condominium or coopera-
tive, for which a maintenance charge is included under sub-
paragraph (A), any allowance under subparagraph (B) shall be
reduced to the extent the maintenance charge includes utility
expenses.

(5) COURT ORDERED SUPPORT.—If a court has entered an
order against an institutionalized spouse for monthly income
for the support of the community spouse, the community
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spouse monthly income allowance for the spouse shall be not
less than the amount of the monthly income so ordered.

(6) APPLICATION OF “INCOME FIRST” RULE TO REVISION OF
COMMUNITY SPOUSE RESOURCE ALLOWANCE.—For purposes of
this subsection and subsections (¢) and (e), a State must con-
sider that all income of the institutionalized spouse that could
be made available to a community spouse, in accordance with
the calculation of the community spouse monthly income allow-
ance under this subsection, has been made available before the
State allocates to the community spouse an amount of re-
sources adequate to provide the difference between the min-
imum monthly maintenance needs allowance and all income
available to the community spouse.

(e) NOTICE AND FAIR HEARING.—

(1) NoTICE.—Upon—

(A) a determination of eligibility for medical assistance
of an institutionalized spouse, or

(B) a request by either the institutionalized spouse, or
the community spouse, or a representative acting on behalf
of either spouse,

each State shall notify both spouses (in the case described in
subparagraph (A)) or the spouse making the request (in the
case described in subparagraph (B)) of the amount of the com-
munity spouse monthly income allowance (described in sub-
section (d)(1)(B)), of the amount of any family allowances (de-
scribed in subsection (d)(1)(C)), of the method for computing
the amount of the community spouse resources allowance per-
mitted under subsection (f), and of the spouse’s right to a fair
hearing under this subsection respecting ownership or avail-
ability of income or resources, and the determination of the
community spouse monthly income or resource allowance.

(2) FAIR HEARING.—

(A) IN GENERAL.—If either the institutionalized spouse
or the community spouse is dissatisfied with a determina-
tion of—

(i) the community spouse monthly income allow-
ance;

(ii) the amount of monthly income otherwise avail-
able to the community spouse (as applied under sub-

section (d)(2)(B));

(iii) the computation of the spousal share of re-
sources under subsection (¢)(1);
(iv) the attribution of resources under subsection

(c)(2); or

(v) the determination of the community spouse re-

source allowance (as defined in subsection (f)(2));
such spouse is entitled to a fair hearing described in sec-
tion 1902(a)(3) with respect to such determination if an ap-
plication for benefits under this title has been made on be-
half of the institutionalized spouse. Any such hearing re-
specting the determination of the community spouse re-
source allowance shall be held within 30 days of the date
of the request for the hearing.
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[(f)] Allowable transfers of

(B) REVISION OF MINIMUM MONTHLY MAINTENANCE
NEEDS ALLOWANCE.—If either such spouse establishes that
the community spouse needs income, above the level other-
wise provided by the minimum monthly maintenance
needs allowance, due to exceptional circumstances result-
ing in significant financial duress, there shall be sub-
stituted, for the minimum monthly maintenance needs al-
lowance in subsection (d)(2)(A), an amount adequate to
provide such additional income as is necessary.

(C) REVISION OF COMMUNITY SPOUSE RESOURCE ALLOW-
ANCE.—If either such spouse establishes that the commu-
nity spouse resource allowance (in relation to the amount
of income generated by such an allowance) is inadequate
to raise the community spouse’s income to the minimum
monthly maintenance needs allowance, there shall be sub-
stituted, for the community spouse resource allowance
under subsection (f)(2), an amount adequate to provide
such a minimum monthly maintenance needs allowance.

(f) PERMITTING TRANSFER OF RESOURCES TO COMMUNITY

resources to community SPOUSE.—

spouse.

March 30, 2023

(1) IN GENERAL.—An institutionalized spouse may, without
regard to section 1917(c)(1), transfer an amount equal to the
community spouse resource allowance (as defined in paragraph
(2)), but only to the extent the resources of the institutional-
ized spouse are transferred to (or for the sole benefit of) the
community spouse. The transfer under the preceding sentence
shall be made as soon as practicable after the date of the ini-
tial determination of eligibility, taking into account such time
as may be necessary to obtain a court order under paragraph

).

(2) COMMUNITY SPOUSE RESOURCE ALLOWANCE DEFINED.—
In paragraph (1), the “community spouse resource allowance”
for a community spouse is an amount (if any) by which—

(A) the greatest of—

(i) $12,000 (subject to adjustment under sub-
section (g)), or, if greater (but not to exceed the
amount specified in clause (ii)(II)) an amount specified
under the State plan,

(ii) the lesser of (I) the spousal share computed
under subsection (¢)(1), or (II) $60,000 (subject to ad-
justment under subsection (g)),

(iii) the amount established under subsection
(e)(2); or

(iv) the amount transferred under a court order
under paragraph (3);

exceeds

(B) the amount of the resources otherwise available to
the community spouse (determined without regard to such
an allowance).

(3) TRANSFERS UNDER COURT ORDERS.—If a court has en-
tered an order against an institutionalized spouse for the sup-
port of the community spouse, section 1917 shall not apply to
amounts of resources transferred pursuant to such order for
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the support of the spouse or a family member (as defined in

subsection (d)(1)).

(g) INDEXING DOLLAR AMOUNTS.—For services furnished during
a calendar year after 1989, the dollar amounts specified in sub-
sections (d)(3)(C), (H)(2)(A)1), and (f)(2)(A)(ii)(II) shall be increased
by the same percentage as the percentage increase in the consumer
price index for all urban consumers (all items; U.S. city average)
between September 1988 and the September before the calendar
year involved.

(h) DEFINITIONS.—In this section:

(1) The term “institutionalized spouse” means an indi-
vidual who—
(A) is in a medical institution or nursing facility or
who (at the option of the State) is described in section
1902(a)(10)(A)(i)(VI), and
(B) is married to a spouse who is not in a medical in-
stitution or nursing facility;
but does not include any such individual who is not likely to
meet the requirements of subparagraph (A) for at least 30 con-
secutive days.

(2) The term “community spouse” means the spouse of an
institutionalized spouse.

EXTENSION OF ELIGIBILITY FOR MEDICAL ASSISTANCE

SEC. 1925. [42 U.S.C. 1396r—6] (a) INITIAL 6-MONTH EXTEN-
SION.—
(1) REQUIREMENT.—

(A) IN GENERAL.—Notwithstanding any other provision
of this title but subject to subparagraph (B) and paragraph
(5), each State plan approved under this title must provide
that each family which was receiving aid pursuant to a
plan of the State approved under part A of title IV in at
least 3 of the 6 months immediately preceding the month
in which such family becomes ineligible for such aid, be-
cause of hours of, or income from, employment of the care-
taker relative (as defined in subsection (e)) or because of
section 402(a)(8)(B)(ii)(I1I) (providing for a time-limited
earned income disregard), shall, subject to paragraph (3)
and without any reapplication for benefits under the plan,
remain eligible for assistance under the plan approved
under this title during the immediately succeeding 6-
month period in accordance with this subsection.

(B) STATE OPTION TO WAIVE REQUIREMENT FOR 3
MONTHS BEFORE RECEIPT OF MEDICAL ASSISTANCE.—A
State may, at its option, elect also to apply subparagraph
(A) in the case of a family that was receiving such aid for
fewer than three months or that had applied for and was
eligible for such aid for fewer than 3 months during the 6
immidiately preceding months described in such subpara-

aph.
(2) NOTICE OF BENEFITS.—Each State, in the notice of ter-
mination of aid under part A of title IV sent to a family meet-
ing the requirements of paragraph (1)—
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(A) shall notify the family of its right to extended med-
ical assistance under this subsection and include in the no-
tice a description of the reporting requirement of sub-
section (b)(2)(B)(i) and of the circumstances (described in
paragraph (3)) under which such extension may be termi-
nated; and

(B) shall include a card or other evidence of the fam-
ily’s entitlement to assistance under this title for the pe-
riod provided in this subsection.

(3) TERMINATION OF EXTENSION.—

(A) NO DEPENDENT CHILD.—Subject to subparagraphs
(B) and (C), extension of assistance during the 6-month pe-
riod described in paragraph (1) to a family shall terminate
(during such period) at the close of the first month in
which the family ceases to include a child, whether or not
the child is (or would if needy be) a dependent child under
part A of title IV.

(B) NOTICE BEFORE TERMINATION.—No termination of
assistance shall become effective under subparagraph (A)
until the State has provided the family with notice of the
grounds for the termination.

(C) CONTINUATION IN CERTAIN CASES UNTIL REDETER-
MINATION.—With respect to a child who would cease to re-
ceive medical assistance because of subparagraph (A) but
who may be eligible for assistance under the State plan be-
cause the child is described in clause (i) of section 1905(a)
or clause G)IV), ()(VI), ()(VID), or (ii)(IX) of section
1902(a)(10)(A), the State may not discontinue such assist-
ance under such subparagraph until the State has deter-
mined that the child is not eligible for assistance under the
plan.

(4) SCOPE OF COVERAGE.—

(A) IN GENERAL.—Subject to subparagraph (B), during
the 6-month extension period under this subsection, the
amount, duration, and scope of medical assistance made
available with respect to a family shall be the same as if
the family were still receiving aid under the plan approved
under part A of title IV.

(B) STATE MEDICAID “WRAP-AROUND” OPTION.—A State,
at its option, may pay a family’s expenses for premiums,
deductibles, coinsurance, and similar costs for health in-
surance or other health coverage offered by an employer of
the caretaker relative or by an employer of the absent par-
ent of a dependent child. In the case of such coverage of-
fered by an employer of the caretaker relative—

(i) the State may require the caretaker relative, as

a condition of extension of coverage under this sub-

section for the caretaker and the caretaker’s family, to

n?ake application for such employer coverage, but only
if—

(I) the caretaker relative is not required to

make financial contributions for such coverage

(whether through payroll deduction, payment of
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deductibles, coinsurance, or similar costs, or other-
wise), and
(II) the State provides, directly or otherwise,
for payment of any of the premium amount, de-
ductible, coinsurance, or similar expense that the
employee is otherwise required to pay; and
(ii) the State shall treat the coverage under such
an employer plan as a third party liability (under sec-
tion 1902(a)(25)).
Payments for premiums, deductibles, coinsurance, and
similar expenses under this subparagraph shall be consid-
ered, for purposes of section 1903(a), to be payments for
medical assistance.

[(a)(5)] Requirement (5) OPTION OF 12-MONTH INITIAL ELIGIBILITY PERIOD.—A
for 340B agreement State may elect to treat any reference in this subsection to a
. 6-month period (or 6 months) as a reference to a 12-month pe-

riod (or 12 months). In the case of such an election, subsection
(b) shall not apply.
(b) ADDITIONAL 6-MONTH EXTENSION.—

(1) REQUIREMENT.—Notwithstanding any other provision
of this title but subject to subsection (a)(5), each State plan ap-
proved under this title shall provide that the State shall offer
to each family, which has received assistance during the entire
6-month period under subsection (a) and which meets the re-
quirement of paragraph (2)(B)(i), in the last month of the pe-
riod the option of extending coverage under this subsection for
the succeeding 6-month period, subject to paragraph (3).

(2) NOTICE AND REPORTING REQUIREMENTS.—

(A) NOTICES.—

(i) NOTICE DURING INITIAL EXTENSION PERIOD OF
OPTION AND REQUIREMENTS.—Each State, during the
3rd and 6th month of any extended assistance fur-
nished to a family under subsection (a), shall notify
the family of the family’s option for additional ex-
tended assistance under this subsection. Each such no-
tice shall include (I) in the 3rd month notice, a state-
ment of the reporting requirement under subpara-
graph (B)(i), and, in the 6th month notice, a statement
of the reporting requirement under subparagraph
(B)(ii), (II) a statement as to whether any premiums
are required for such additional extended assistance,
and (III) a description of other out-of-pocket expenses,
benefits, reporting and payment procedures, and any
pre-existing condition limitations, waiting periods, or
other coverage limitations imposed under any alter-
native coverage options offered under paragraph
(4)(D). The 6th month notice under this subparagraph
shall describe the amount of any premium required of
a particular family for each of the first 3 months of ad-
ditional extended assistance under this subsection.

(i1) NOTICE DURING ADDITIONAL EXTENSION PERIOD
OF REPORTING REQUIREMENTS AND PREMIUMS.—Each
State, during the 3rd month of any additional ex-
tended assistance furnished to a family under this
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subsection, shall notify the family of the reporting re-

quirement under subparagraph (B)(ii) and a statement

of the amount of any premium required for such ex-
tended assistance for the succeeding 3 months.

(B) REPORTING REQUIREMENTS.—

(i) DURING INITIAL EXTENSION PERIOD.—Each
State shall require (as a condition for additional ex-
tended assistance under this subsection) that a family
receiving extended assistance under subsection (a) re-
port to the State, not later than the 21st day of the
4th month in the period of extended assistance under
subsection (a), on the family’s gross monthly earnings
and on the family’s costs for such child care as is nec-
essary for the employment of the caretaker relative in
each of the first 3 months of that period. A State may
permit such additional extended assistance under this
subsection notwithstanding a failure to report under
this clause if the family has established, to the satis-
faction of the State, good cause for the failure to report
on a timely basis.

(i1) DURING ADDITIONAL EXTENSION PERIOD.—Each
State shall require that a family receiving extended
assistance under this subsection report to the State,
not later than the 21st day of the 1st month and of the
4th month in the period of additional extended assist-
ance under this subsection, on the family’s gross
monthly earnings and on the family’s costs for such
child care as is necessary for the employment of the
caretaker relative in each of the 3 preceding months.

(iii) CLARIFICATION ON FREQUENCY OF REPORT-
ING.—A State may not require that a family receiving
extended assistance under this subsection or sub-
section (a) report more frequently than as required
under clause (1) or (ii).

(3) TERMINATION OF EXTENSION.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), extension of assistance during the 6-month period de-
scribed in paragraph (1) to a family shall terminate (dur-
ing the period) as follows:

(i) No DEPENDENT CHILD.—The extension shall
terminate at the close of the first month in which the
family ceases to include a child, whether or not the
child is (or would if needy be) a dependent child under
part A of title IV.

(ii) FAILURE TO PAY ANY PREMIUM.—If the family
fails to pay any premium for a month under para-
graph (5) by the 21st day of the following month, the
extension shall terminate at the close of that following
month, unless the family has established, to the satis-
faction of the State, good cause for the failure to pay
such premium on a timely basis.

(iii) QUARTERLY INCOME REPORTING AND TEST.—
The extension under this subsection shall terminate at
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t?e close of the 1st or 4th month of the 6-month period
if—

(I) the family fails to report to the State, by
the 21st day of such month, the information re-
quired under paragraph (2)(B)(ii), unless the fam-
ily has established, to the satisfaction of the State,
good cause for the failure to report on a timely
basis;

(II) the caretaker relative had no earnings in
one or more of the previous 3 months, unless such
lack of any earnings was due to an involuntary
loss of employment, illness, or other good cause,
established to the satisfaction of the State; or

(III) the State determines that the family’s
average gross monthly earnings (less such costs
for such child care as is necessary for the employ-
ment of the caretaker relative) during the imme-
diately preceding 3-month period exceed 185 per-
cent of the official poverty line (as defined by the
Office of Management and Budget, and revised
annually in accordance with section 673(2) of the
Omnibus Budget Reconciliation Act of 1981) appli-
cable to a family of the size involved.

Information described in clause (iii)(I) shall be subject to
the restrictions on use and disclosure of information pro-
vided under section 402(a)9). Instead of terminating a
family’s extension under clause (iii)(I), a State, at its op-
tion, may provide for suspension of the extension until the
month after the month in which the family reports infor-
mation required under paragraph (2)(B)(ii), but only if the
family’s extension has not otherwise been terminated
under subclause (II) or (III) of clause (iii). The State shall
make determinations under clause (iii)(III) for a family
each time a report under paragraph (2)(B)(ii) for the family
is received.

(B) NOTICE BEFORE TERMINATION.—No termination of
assistance shall become effective under subparagraph (A)
until the State has provided the family with notice of the
grounds for the termination, which notice shall include (in
the case of termination under subparagraph (A)(iii)ID), re-
lating to no continued earnings) a description of how the
family may reestablish eligibility for medical assistance
under the State plan. No such termination shall be effec-
tive earlier than 10 days after the date of mailing of such
notice.

(C) CONTINUATION IN CERTAIN CASES UNTIL REDETER-
MINATION.—

(i) DEPENDENT CHILDREN.—With respect to a child
who would cease to receive medical assistance because
of subparagraph (A)(i) but who may be eligible for as-
sistance under the State plan because the child is de-
scribed in clause (i) of section 1905(a) or clause (1)(IV),
(1)(VI), G)(VIID), or (ii)(IX) of section 1902(a)(10)(A), the
State may not discontinue such assistance under such
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subparagraph until the State has determined that the

child is not eligible for assistance under the plan.

(ii) MEDICALLY NEEDY.—With respect to an indi-
vidual who would cease to receive medical assistance
because of clause (ii) or (iii) of subparagraph (A) but
who may be eligible for assistance under the State
plan because the individual is within a category of
person for which medical assistance under the State
plan is available under section 1902(a)(10)(C) (relating
to medically needy individuals), the State may not dis-
continue such assistance under such subparagraph
until the State has determined that the individual is
not eligible for assistance under the plan.

(4) COVERAGE.—

(A) IN GENERAL.—During the extension period under
this subsection—

(1) the State plan shall offer to each family med-
ical assistance which (subject to subparagraphs (B)
and (C)) is the same amount, duration, and scope as
would be made available to the family if it were still
receiving aid under the plan approved under part A of
title IV; and

(ii) the State plan may offer alternative coverage
described in subparagraph (D)

(B) ELIMINATION OF MOST NON-ACUTE CARE BENE-
FITS.—At a State’s option and notwithstanding any other
provision of this title, a State may choose not to provide
medical assistance under this subsection with respect to
any (or all) of the items and services described in para-
graphs (4)(A), (6), (7), (8), (11), (13), (14), (15), (16), (18)
(20), and (21) of section 1905(3)

(C) STATE MEDICAID “WRAP-AROUND” OPTION.—At a
State’s option, the State may elect to apply the option de-
scribed in subsection (a)(4)(B) (relating to “wrap-around”
coverage) for families electing medical assistance under
this subsection in the same manner as such option applies
to families provided extended eligibility for medical assist-
ance under subsection (a).

(D) ALTERNATIVE ASSISTANCE.—At a State’s option, the
State may offer families a choice of health care coverage
under one or more of the following, instead of the medical
assistance otherwise made available under this subsection:

i) ENROLLMENT IN FAMILY OPTION OF EMPLOYER

PLAN.—Enrollment of the caretaker relative and de-

pendent children in a family option of the group

health plan offered to the caretaker relative.

(i) ENROLLMENT IN FAMILY OPTION OF STATE EM-
PLOYEE PLAN.—Enrollment of the caretaker relative
and dependent children in a family option within the
options of the group health plan or plans offered by
the State to State employees.

(iii) ENROLLMENT IN STATE UNINSURED PLAN.—En-
rollment of the caretaker relative and dependent chil-
dren in a basic State health plan offered by the State
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to individuals in the State (or areas of the State) oth-

erwise unable to obtain health insurance coverage.

(iv) ENROLLMENT IN MEDICAID MANAGED CARE OR-
GANIZATION.—Enrollment of the caretaker relative and
dependent children in a medicaid managed care orga-
nization (as defined in section 1903(m)(1)(A)) and the
applicable requirements of section 1932.

If a State elects to offer an option to enroll a family under
this subparagraph, the State shall pay any premiums and
other costs for such enrollment imposed on the family and
may pay deductibles and coinsurance imposed on the fam-
ily. A State’s payment of premiums for the enrollment of
families under this subparagraph (not including any pre-
miums otherwise payable by an employer and less the
amount of premiums collected from such families under
paragraph (5)) and payment of any deductibles and coin-
surance shall be considered, for purposes of section
1903(a)(1), to be payments for medical assistance.

(E) PROHIBITION ON COST-SHARING FOR MATERNITY AND
PREVENTIVE PEDIATRIC CARE.—

(i) IN GENERAL.—If a State offers any alternative
option under subparagraph (D) for families, under
each such option the State must assure that care de-
scribed in clause (ii) is available without charge to the
families through—

(I) payment of any deductibles, coinsurance,
and other cost-sharing respecting such care, or

(II) providing coverage under the State plan
for such care without any cost-sharing,

or any combination of such mechanisms.

(1) CARE DESCRIBED.—The care described in this
clause consists of—

(I) services related to pregnancy (including
prenatal, delivery, and post partum services), and

(IT) ambulatory preventive pediatric care (in-
cluding ambulatory early and periodic screening,
diagnosis, and treatment services under section
1905(a)(4)(B)) for each child who meets the age
and date of birth requirements to be a qualified

child under section 1905(n)(2).

(5) PREMIUM.—

(A) PERMITTED.—Notwithstanding any other provision
of this title (including section 1916), a State may impose
a premium for a family for additional extended coverage
under this subsection for a premium payment period (as
defined in subparagraph (D)(1)), but only if the family’s av-
erage gross monthly earnings (less the average monthly
costs for such child care as is necessary for the employ-
ment of the caretaker relative) for the premium base pe-
riod exceed 100 percent of the official poverty line (as de-
fined by the Office of Management and Budget, and re-
vised annually in accordance with section 673(2) of the
Omnibus Budget Reconciliation Act of 1981) applicable to
a family of the size involved.
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(B) LEVEL MAY VARY BY OPTION OFFERED.—The level of
such premium may vary, for the same family, for each op-
tion offered by a State under paragraph (4)(D).

(C) LiMIT ON PREMIUM.—In no case may the amount
of any premium under this paragraph for a family for a
month in either of the premium payment periods described
in subparagraph (D)(i) exceed 3 percent of the family’s av-
erage gross monthly earnings (less the average monthly
costs for such child care as is necessary for the employ-
ment of the caretaker relative) during the premium base
period (as defined in subparagraph (D)(ii)).

(D) DEFINITIONS.—In this paragraph:

(1) A “premium payment period” described in this
clause is a 3-month period beginning with the 1st or
4th month of the 6-month additional extension period
provided under this subsection.

(ii) The term “premium base period” means, with
respect to a particular premium payment period, the
period of 3 consecutive months the last of which is 4
months before the beginning of that premium payment
period.

(c) APPLICABILITY IN STATES AND TERRITORIES.—

(1) STATES OPERATING UNDER DEMONSTRATION PROJECTS.—
In the case of any State which is providing medical assistance
to its residents under a waiver granted under section 1115(a),
the Secretary shall require the State to meet the requirements
of this section in the same manner as the State would be re-
quired to meet such requirement if the State had in effect a
plan approved under this title.

(2) INAPPLICABILITY IN COMMONWEALTHS AND TERRI-
TORIES.—The provisions of this section shall only apply to the
50 States and the District of Columbia.

(d) GENERAL DISQUALIFICATION FOR FRAUD.—

(1) INELIGIBILITY FOR AID.—This section shall not apply to
an individual who is a member of a family which has received
aid under part A of title IV if the State makes a finding that,
at any time during the last 6 months in which the family was
receiving such aid before otherwise being provided extended
eligibility under this section, the individual was ineligible for
such aid because of fraud.

(2) GENERAL DISQUALIFICATIONS.—For additional provi-
sions relating to fraud and program abuse, see sections 1128,
1128A, and 1128B.

(e) CARETAKER RELATIVE DEFINED.—In this section, the term
“caretaker relative” has the meaning of such term as used in part
A of title IV.

(f) COLLECTION AND REPORTING OF PARTICIPATION INFORMA-
TION.—

(1) COLLECTION OF INFORMATION FROM STATES.—Each
State shall collect and submit to the Secretary (and make pub-
licly available), in a format specified by the Secretary, informa-
tion on average monthly enrollment and average monthly par-
ticipation rates for adults and children under this section and
of the number and percentage of children who become ineli-
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gible for medical assistance under this section whose medical
assistance is continued under another eligibility category or
who are enrolled under the State’s child health plan under title
XXI. Such information shall be submitted at the same time
and frequency in which other enrollment information under
this title is submitted to the Secretary.

(2) ANNUAL REPORTS TO CONGRESS.—Using the information
submitted under paragraph (1), the Secretary shall submit to
Congress annual reports concerning enrollment and participa-
tion rates described in such paragraph.

[Section 1926 repealed by section 4713(a) of Public Law 105—
33 (111 Stat. 509)1
PAYMENT FOR COVERED OUTPATIENT DRUGS
SEC. 1927. [42 U.S.C. 1396r-8] (a) REQUIREMENT FOR REBATE

AGREEMENT.—
(1) IN GENERAL.—In order for payment to be available
[(a)] Drug manufacturer must under section 1903(a) or under part B of title XVIII for covered

: ; outpatient drugs of a manufacturer, the manufacturer must
.Ft’mv'?e rtt_ebattes 'z ortd e‘tr fgr have entered into and have in effect a rebate agreement de-
1S outpatient products 1o be scribed in subsection (b) with the Secretary, on behalf of States
eligible for federal match. (except that, the Secretary may authorize a State to enter di-

rectly into agreements with a manufacturer), and must meet
the requirements of paragraph (5) (with respect to drugs pur-
chased by a covered entity on or after the first day of the first
month that begins after the date of the enactment of title VI
of the Veterans Health Care Act of 1992) and paragraph (6).
Any agreement between a State and a manufacturer prior to
April 1, 1991, shall be deemed to have been entered into on
January 1, 1991, and payment to such manufacturer shall be
retroactively calculated as if the agreement between the manu-
facturer and the State had been entered into on January 1,
1991. If a manufacturer has not entered into such an agree-
ment before March 1, 1991, such an agreement, subsequently
entered into, shall become effective as of the date on which the
agreement is entered into or, at State option, on any date
thereafter on or before the first day of the calendar quarter
that begins more than 60 days after the date the agreement is
entered into.

(2) EFFECTIVE DATE.—Paragraph (1) shall first apply to
drugs dispensed under this title on or after January 1, 1991.
- (3) AUTHORIZING PAYMENT FOR DRUGS NOT COVERED UNDER
[(2)(3)] Exception for REBATE  AGREEMENTS.—Paragraph (1), and  section
“essential” drugs. 1903(i)(10)(A), shall not apply to the dispensing of a single
source drug or innovator multiple source drug if (A)(i) the
State has made a determination that the availability of the
drug is essential to the health of beneficiaries under the State
plan for medical assistance; (ii) such drug has been given a rat-
ing of 1-A by the Food and Drug Administration; and (iii)(I) the
physician has obtained approval for use of the drug in advance
of its dispensing in accordance with a prior authorization pro-
gram described in subsection (d), or (II) the Secretary has re-
viewed and approved the State’s determination under subpara-

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022



Text Box
[(a)] Drug manufacturer must provide rebates in order for its outpatient products to be eligible for federal match.

Text Box
[(a)(3)] Exception for “essential” drugs.


G:\COMP\SSA\SOCIAL SECURITY ACT-TITLE XIXGRANTS TO STATE... XML

333

TITLE XIX OF THE SOCIAL SECURITY ACT Sec. 1927

graph (A); or (B) the Secretary determines that in the first cal-
endar quarter of 1991, there were extenuating circumstances.
The preceding sentence shall not apply to a single source drug
or innovator multiple source drug of a manufacturer for any
period described in section 5000D(c)(1) of the Internal Revenue
Code of 1986 with respect to the manufacturer.

(4) EFFECT ON EXISTING AGREEMENTS.—In the case of a re-
bate agreement in effect between a State and a manufacturer
on the date of the enactment of this section, such agreement,
for the initial agreement period specified therein, shall be con-
sidered to be a rebate agreement in compliance with this sec-
tion with respect to that State, if the State agrees to report to
the Secretary any rebates paid pursuant to the agreement and
such agreement provides for a minimum aggregate rebate of 10
percent of the State’s total expenditures under the State plan
for coverage of the manufacturer’s drugs under this title. If,
after the initial agreement period, the State establishes to the
satisfaction of the Secretary that an agreement in effect on the
date of the enactment of this section provides for rebates that
are at least as large as the rebates otherwise required under
this section, and the State agrees to report any rebates under
the agreement to the Secretary, the agreement shall be consid-
ered to be a rebate agreement in compliance with the section
for the renewal periods of such agreement.

(5) LIMITATION ON PRICES OF DRUGS PURCHASED BY COV-
ERED ENTITIES.—

(A) AGREEMENT WITH SECRETARY.—A manufacturer
meets the requirements of this paragraph if the manufac-
turer has entered into an agreement with the Secretary
that meets the requirements of section 340B of the Public
Health Service Act with respect to covered outpatient
drugs purchased by a covered entity on or after the first
day of the first month that begins after the date of the en-
actment of this paragraph.

(B) COVERED ENTITY DEFINED.—In this subsection, the

[(a)(5)(C)] Drugs purchased
through 340B program do not
receive rebates.

term “covered entity” means an entity described in section
340B(a)(4) of the Public Health Service Act.
(C) ESTABLISHMENT OF ALTERNATIVE MECHANISM TO

March 30, 2023

ENSURE AGAINST DUPLICATE DISCOUNTS OR REBATES.—If
the Secretary does not establish a mechanism under sec-
tion 340B(a)(5)(A) of the Public Health Service Act within
12 months of the date of the enactment of such section, the
following requirements shall apply:

(i) ENTITIES.—Each covered entity shall inform
the single State agency under section 1902(a)(5) when
it is seeking reimbursement from the State plan for
medical assistance described in section 1905(a)(12)
with respect to a unit of any covered outpatient drug
which is subject to an agreement under section
340B(a) of such Act.

(ii) STATE AGENCY.—Each such single State agen-
cy shall provide a means by which a covered entity
shall indicate on any drug reimbursement claims form
(or format, where electronic claims management is
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used) that a unit of the drug that is the subject of the

form is subject to an agreement under section 340B of

such Act, and not submit to any manufacturer a claim
for a rebate payment under subsection (b) with respect
to such a drug.

(D) EFFECT OF SUBSEQUENT AMENDMENTS.—In deter-
mining whether an agreement under subparagraph (A)
meets the requirements of section 340B of the Public
Health Service Act, the Secretary shall not take into ac-
count any amendments to such section that are enacted
after the enactment of title VI of the Veterans Health Care
Act of 1992.

(E) DETERMINATION OF COMPLIANCE.—A manufacturer
is deemed to meet the requirements of this paragraph if
the manufacturer establishes to the satisfaction of the Sec-
retary that the manufacturer would comply (and has of-
fered to comply) with the provisions of section 340B of the
Public Health Service Act (as in effect immediately after
the enactment of this paragraph, and would have entered
into an agreement under such section (as such section was
in effect at such time), but for a legislative change in such
section after the date of the enactment of this paragraph.

[(2)(6)] Requirement for Veterans
Affairs master agreement.

(6) REQUIREMENTS RELATING TO MASTER AGREEMENTS
FOR DRUGS PROCURED BY DEPARTMENT OF VETERANS AF-
FAIRS AND CERTAIN OTHER FEDERAL AGENCIES.—

[(a)(7)] Data collection to
ensure rebates for physician-
administered drugs.

March 30, 2023

(A) IN GENERAL.—A manufacturer meets the re-
quirements of this paragraph if the manufacturer com-
plies with the provisions of section 8126 of title 38,
United States Code, including the requirement of en-
tering into a master agreement with the Secretary of
Veterans Affairs under such section.
(B) EFFECT OF SUBSEQUENT AMENDMENTS.—In de-
termining whether a master agreement described in
subparagraph (A) meets the requirements of section
8126 of title 38, United States Code, the Secretary
shall not take into account any amendments to such
section that are enacted after the enactment of title VI
of the Veterans Health Care Act of 1992.
(C) DETERMINATION OF COMPLIANCE.—A manufac-
turer is deemed to meet the requirements of this para-
graph if the manufacturer establishes to the satisfac-
tion of the Secretary that the manufacturer would
comply (and has offered to comply) with the provisions
of section 8126 of title 38, United States Code (as in
effect immediately after the enactment of this para-
graph) and would have entered into an agreement
under such section (as such section was in effect at
such time), but for a legislative change in such section
after the date of the enactment of this paragraph.
(7) REQUIREMENT FOR SUBMISSION OF UTILIZATION DATA
FOR CERTAIN PHYSICIAN ADMINISTERED DRUGS.—

(A) SINGLE SOURCE DRUGS.—In order for payment to
be available under section 1903(a) for a covered outpatient
drug that is a single source drug that is physician admin-
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istered under this title (as determined by the Secretary),
and that is administered on or after January 1, 2006, the
State shall provide for the collection and submission of
such utilization data and coding (such as J-codes and Na-
tional Drug Code numbers) for each such drug as the Sec-
retary may specify as necessary to identify the manufac-
turer of the drug in order to secure rebates under this sec-
tion for drugs administered for which payment is made
under this title.
(B) MULTIPLE SOURCE DRUGS.—
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not later than 30 days after the date of receipt of the infor-
mation described in paragraph (2) for the period involved.
(B) OFFSET AGAINST MEDICAL ASSISTANCE.—Amounts
received by a State under this section (or under an agree-
ment authorized by the Secretary under subsection (a)(1)
or an agreement described in subsection (a)(4)) in any
quarter, including amounts received by a State under sub-
section (c)(4), shall be considered to be a reduction in the
amount expended under the State plan in the quarter for
medical assistance for purposes of section 1903(a)(1).

(C) SPECIAL RULE FOR INCREASED MINIMUM REBATE
PERCENTAGE.—

(i) IN GENERAL.—In addition to the amounts ap-

plied as a reduction under subparagraph (B), for re-

(i) IDENTIFICATION OF MOST FREQUENTLY PHYSI-
CIAN ADMINISTERED MULTIPLE SOURCE DRUGS.—Not
later than January 1, 2007, the Secretary shall pub-
lish a list of the 20 physician administered multiple

[(b)(1)(C)(i)] State share of amounts
attributable to increased rebates
under ACA go back to federal

|i(b)(1)] Timing of rebates. |

[(b)(1)(A)] Rebates apply to drugs
covered by MCOs.
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source drugs that the Secretary determines have the

highest dollar volume of physician administered drugs

dispensed under this title. The Secretary may modify
such list from year to year to reflect changes in such
volume.

(ii) REQUIREMENT.—In order for payment to be
available under section 1903(a) for a covered out-
patient drug that is a multiple source drug that is
physician administered (as determined by the Sec-
retary), that is on the list published under clause (i),
and that is administered on or after January 1, 2008,
the State shall provide for the submission of such uti-
lization data and coding (such as J-codes and National
Drug Code numbers) for each such drug as the Sec-
retary may specify as necessary to identify the manu-
facturer of the drug in order to secure rebates under
this section.

(C) USE OoF NDC CODES.—Not later than January 1,
2007, the information shall be submitted under subpara-
graphs (A) and (B)(ii) using National Drug Code codes un-
less the Secretary specifies that an alternative coding sys-
tem should be used.

(D) HARDSHIP WAIVER.—The Secretary may delay the
application of subparagraph (A) or (B)(ii), or both, in the
case of a State to prevent hardship to States which require
additional time to implement the reporting system re-
quired under the respective subparagraph.

(b) TERMS OF REBATE AGREEMENT.—

(1) PERIODIC REBATES.—

(A) IN GENERAL.—A rebate agreement under this sub-
section shall require the manufacturer to provide, to each
State plan approved under this title, a rebate for a rebate
period in an amount specified in subsection (c) for covered
outpatient drugs of the manufacturer dispensed after De-
cember 31, 1990, for which payment was made under the
State plan for such period, including such drugs dispensed
to individuals enrolled with a medicaid managed care or-
ganization if the organization is responsible for coverage of
such drugs. Such rebate shall be paid by the manufacturer

As Amended Through P.L. 117-328, Enacted December 29, 2022
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bate periods beginning on or after January 1, 2010,
during a fiscal year, the Secretary shall reduce pay-
ments to a State under section 1903(a) in the manner
speci?ed in clause (ii), in an amount equal to the prod-
uct of—

(I) 100 percent minus the Federal medical as-
sistance percentage applicable to the rebate period
for the State; and

(IT) the amounts received by the State under
such subparagraph that are attributable (as esti-
mated by the Secretary based on utilization and
other data) to the increase in the minimum rebate
percentage effected by the amendments made by
subsections (a)(1), (b), and (d) of section 2501 of
the Patient Protection and Affordable Care Act,
taking into account the additional drugs included
under the amendments made by subsection (c) of
section 2501 of such Act.

The Secretary shall adjust such payment reduction for

a calendar quarter to the extent the Secretary deter-

mines, based upon subsequent utilization and other

data, that the reduction for such quarter was greater
or less than the amount of payment reduction that
should have been made.

(i) MANNER OF PAYMENT REDUCTION.—The
amount of the payment reduction under clause (i) for

a State for a quarter shall be deemed an overpayment

to the State under this title to be disallowed against

the State’s regular quarterly draw for all Medicaid
spending under section 1903(d)(2). Such a disallow-
ance is not subject to a reconsideration under section

1116(d).

(2) STATE PROVISION OF INFORMATION.—

(A) STATE RESPONSIBILITY.—Each State agency under
this title shall report to each manufacturer not later than
60 days after the end of each rebate period and in a form
consistent with a standard reporting format established by
the Secretary, information on the total number of units of
each dosage form and strength and package size of each
covered outpatient drug dispensed after December 31,
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1990, for which payment was made under the plan during
the period, including such information reported by each
medicaid managed care organization, and shall promptly
transmit a copy of such report to the Secretary.

(B) AUDITS.—A manufacturer may audit the informa-
tion provided (or required to be provided) under subpara-
graph (A). Adjustments to rebates shall be made to the ex-
tent that information indicates that utilization was greater

or less than the amount previously specified.

[(b)(3)] Manufacturer must (3) MANUFACTURER PROVISION OF PRICE AND DRUG PROD-

provide |nfqrmat|0n on AMP UCT INFORMATION.—

and best price. (A) IN GENERAL.—Each manufacturer with an agree-
ment in effect under this section shall report to the Sec-
retary—

(1) not later than 30 days after the last day of each
rebate period under the agreement—

(I) on the average manufacturer price (as defined
in subsection (k)(1)) for covered outpatient drugs for
the rebate period under the agreement (including for
all such drugs that are sold under a new drug applica-
tion approved under section 505(c) of the Federal
Food, Drug, and Cosmetic Act); and

(IT) for single source drugs and innovator multiple
source drugs (including all such drugs that are sold
under a new drug application approved under section
505(c) of the Federal Food, Drug, and Cosmetic Act),
on the manufacturer’s best price (as defined in sub-
section (c)(1)(C)) for such drugs for the rebate period
under the agreement;

(ii) not later than 30 days after the date of enter-
ing into an agreement under this section on the aver-
age manufacturer price (as defined in subsection
(k)(1)) as of October 1, 199041 for each of the manufac-
turer’s covered outpatient drugs (including for such
drugs that are sold under a new drug application ap-
proved under section 505(c) of the Federal Food, Drug,
and Cosmetic Act);

(iii) for calendar quarters beginning on or after
January 1, 2004, in conjunction with reporting re-
quired under clause (i) and by National Drug Code (in-
cluding package size)—

(I) the manufacturer’s average sales price (as
defined in section 1847A(c)) and the total number
of units specified under section 1847A(b)(2)(A);

(II) if required to make payment under sec-
tion 1847A, the manufacturer’s wholesale acquisi-
tion cost, as defined in subsection (¢)(6) of such
section; and

(ITI) information on those sales that were
made at a nominal price or otherwise described in
section 1847A(c)(2)(B);

4180 in original. Probably should read “1990,”.
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for a drug or biological described in subparagraph (C),
(D), (E), or (G) of section 1842(0)(1) or section
1881(b)(14)(B), and, for calendar quarters beginning
on or after January 1, 2007 and only with respect to
the information described in subclause (III), for cov-
ered outpatient drugs;

(iv) not later than 30 days after the last day of
each month of a rebate period under the agreement,
on the manufacturer’s total number of units that are
used to calculate the monthly average manufacturer
price for each covered outpatient drug; and

(v) not later than 30 days after the last day of
each month of a rebate period under the agreement,
such drug product information as the Secretary shall
require for each of the manufacturer’s covered out-
patient drugs.

Information reported under this subparagraph is subject to
audit by the Inspector General of the Department of
Health and Human Services. Beginning July 1, 2006, the
Secretary shall provide on a monthly basis to States under
subparagraph (D)(iv) the most recently reported average
manufacturer prices for single source drugs and for mul-
tiple source drugs and shall, on at least a quarterly basis,
update the information posted on the website under sub-
paragraph (D)(v) (relating to the weighted average of the
most recently reported monthly average manufacturer
prices) 42, For purposes of applying clause (iii), for calendar
quarters beginning on or after January 1, 2022, a drug or
biological described in the flush matter following such
clause includes items, services, supplies, and products that
are payable under part B of title XVIII as a drug or bio-
logical.

(B) VERIFICATION SURVEYS OF AVERAGE MANUFAC-
TURER PRICE AND MANUFACTURER'S AVERAGE SALES
PRICE.—The Secretary may survey wholesalers and manu-
facturers that directly distribute their covered outpatient
drugs, when necessary, to verify manufacturer prices and
manufacturer’s average sales prices (including wholesale
acquisition cost) if required to make payment reported
under subparagraph (A). The Secretary may impose a civil
monetary penalty in an amount not to exceed $100,000 on
a wholesaler, manufacturer, or direct seller, if the whole-
saler, manufacturer, or direct seller of a covered outpatient
drug refuses a request for information about charges or
prices by the Secretary in connection with a survey under
this subparagraph or knowingly provides false information.
The provisions of section 1128A (other than subsections (a)
(with respect to amounts of penalties or additional assess-
ments) and (b)) shall apply to a civil money penalty under

42 Section 2503(b)(1)(B) of the Patient Protection and Affordable Care Act (Public Law 111—

148) amended the “second sentence, by inserting ‘(relating to the weighted average of the most
recently reported monthly average manufacturer prices) after (D)(v)'”. The amendment prob-
ably should have been made to the third sentence and was carried out above in the third sen-
tence in order to reflect the probable intent of Congress.
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this subparagraph in the same manner as such provisions
apply to a penalty or proceeding under section 1128A(a).
(C) PENALTIES.—

(i) FAILURE TO PROVIDE TIMELY INFORMATION.—In
the case of a manufacturer with an agreement under
this section that fails to provide information required
under subparagraph (A) on a timely basis, the amount
of the penalty shall be increased by $10,000 for each
day in which such information has not been provided
and such amount shall be paid to the Treasury, and,
if such information is not reported within 90 days of
the deadline imposed, the agreement shall be sus-
pended for services furnished after the end of such 90-
day period and until the date such information is re-
ported (but in no case shall such suspension be for a
period of less than 30 days).

(ii) FALSE INFORMATION.—Any manufacturer with
an agreement under this section that knowingly pro-
vides false information, including information related
to drug pricing, drug product information, and data re-
lated to drug pricing or drug product information, is
subject to a civil money penalty in an amount not to
exceed $100,000 for each item of false information.
Such civil money penalties are in addition to other
penalties as may be prescribed by law. The provisions
of section 1128A (other than subsections (a), (b), (f)(3),
and (f)(4)) shall apply to a civil money penalty under
this subparagraph in the same manner as such provi-
sions apply to a penalty or proceeding under section
1128A(a).

(iii) ~ MISCLASSIFIED ~ DRUG ~ PRODUCT  OR
MISREPORTED INFORMATION.—

(I) IN GENERAL.—Any manufacturer with an
agreement under this section that knowingly (as
defined in section 1003.110 of title 42, Code of
Federal Regulations (or any successor regulation))
misclassifies a covered outpatient drug, such as by
knowingly submitting incorrect drug product in-
formation, is subject to a civil money penalty for
each covered outpatient drug that is misclassified
in an amount not to exceed 2 times the amount of
the difference between—

(aa) the total amount of rebates that the
manufacturer paid with respect to the drug to
all States for all rebate periods during which
the drug was misclassified; and

(bb) the total amount of rebates that the
manufacturer would have been required to
pay, as determined by the Secretary using
drug product information provided by the
manufacturer, with respect to the drug to all
States for all rebate periods during which the
drug was misclassified if the drug had been
correctly classified.
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(IT) OTHER PENALTIES AND RECOVERY OF UN-
DERPAID REBATES.—The civil money penalties de-
scribed in subclause (I) are in addition to other
penalties as may be prescribed by law and any
other recovery of the underlying underpayment for
rebates due under this section or the terms of the
rebate agreement as determined by the Secretary.
(iv) INCREASING OVERSIGHT AND ENFORCEMENT.—

Each year the Secretary shall retain, in addition to
any amount retained by the Secretary to recoup inves-
tigation and litigation costs related to the enforcement
of the civil money penalties under this subparagraph
and subsection (c)(4)(B)(ii)(III), an amount equal to 25
percent of the total amount of civil money penalties
collected under this subparagraph and subsection
(c)(4)B)G)IID) for the year, such retained amount
shall be available to the Secretary, without further ap-
propriation and until expended, for activities related
to the oversight and enforcement of this section and
agreements under this section, including—

(I) improving drug data reporting systems;

(II) evaluating and ensuring manufacturer
compliance with rebate obligations; and

(ITI) oversight and enforcement related to en-
suring that manufacturers accurately and fully re-
port drug information, including data related to
drug classification.

[(b)(3)(D)] Price data (AMP, (D) CONFIDENTIALITY OF INFORMATION.—Notwith-
best price) are confidential. standing any other provision of law, information disclosed
by manufacturers or wholesalers under this paragraph or

under an agreement with the Secretary of Veterans Affairs
described in subsection (a)(6)(A) (other than the wholesale
acquisition cost for purposes of carrying out section 1847A)
is confidential and shall not be disclosed by the Secretary
or the Secretary of Veterans Affairs or a State agency (or
contractor therewith) in a form which discloses the iden-
tity of a specific manufacturer or wholesaler, prices
charged for drugs by such manufacturer or wholesaler, ex-
cept—

(i) as the Secretary determines to be necessary to
carry out this section, to carry out section 1847A (in-
cluding the determination and implementation of the
payment amount and the rebate), or to carry out sec-
tion 1847B, section 1192(f), including rebates under
paragraph (4) of such section, or section 1860D-14B,

(ii) to permit the Comptroller General to review
the information provided,

(iii) to permit the Director of the Congressional
Budget Office to review the information provided,

(iv) to States to carry out this title,

(v) to the Secretary to disclose (through a website
accessible to the public) the weighted average of the
most recently reported monthly average manufacturer
prices and the average retail survey price determined

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(b)(3)(D)(vii)] Access of MACPAC
Executive Director to confidential
drug rebate and payment
information

[(b)(4)(B)] Secretary may
terminate rebate agreement
for good cause.

March 30, 2023

for each multiple source drug in accordance with sub-

section (),

(vi) in the case of categories of drug product or
classification information that were not considered
confidential by the Secretary on the day before the
date of the enactment of this clause, and

(vii) to permit the Executive Director of the Medi-
care Payment Advisory Commission and the Executive
Director of the Medicaid and CHIP Payment and Ac-
cess Commission to review the information provided.

The previous sentence shall also apply to information dis-
closed under section 1860D-2(d)(2) or 1860D—4(c)(2)(G)
and drug pricing data reported under the first sentence of
section 1860D-31(i)(1). Any information disclosed to the
Executive Director of the Medicare Payment Advisory
Commission or the Executive Director of the Medicaid and
CHIP Payment and Access Commission pursuant to this
subparagraph shall not be disclosed by either such Execu-
tive Director in a form which discloses the identity of a
specific manufacturer or wholesaler or prices charged for
drugs by such manufacturer or wholesaler. Such informa-
tion also shall not be disclosed by either such Executive
Director to individual Commissioners of the Medicare Pay-
ment Advisory Commission or of the Medicaid and CHIP
Payment and Access Commission in a form which discloses
the identity of a specific manufacturer or wholesaler or
prices charged for drugs by such manufacturer or whole-
saler.

(4) LENGTH OF AGREEMENT.—

(A) IN GENERAL.—A rebate agreement shall be effec-
tive for an initial period of not less than 1 year and shall
be automatically renewed for a period of not less than one
year unless terminated under subparagraph (B).

(B) TERMINATION.—

(i) BY THE SECRETARY.—The Secretary may pro-
vide for termination of a rebate agreement for viola-
tion of the requirements of the agreement or other
good cause shown. Such termination shall not be effec-
tive earlier than 60 days after the date of notice of
such termination. The Secretary shall provide, upon
request, a manufacturer with a hearing concerning
such a termination, but such hearing shall not delay
the effective date of the termination.

(ii) BY A MANUFACTURER.—A manufacturer may
terminate a rebate agreement under this section for
any reason. Any such termination shall not be effec-
tive until the calendar quarter beginning at least 60
days after the date the manufacturer provides notice
to the Secretary.

(iii) EFFECTIVENESS OF TERMINATION.—Any termi-
nation under this subparagraph shall not affect re-
bates due under the agreement before the effective
date of its termination.
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[(c)(1)(A)] Basic rebate amount
for brand name drugs is the
greater of 23.1% of AMP or AMP
minus best price.
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(iv) NOTICE TO STATES.—In the case of a termi-
nation under this subparagraph, the Secretary shall
provide notice of such termination to the States within
not less than 30 days before the effective date of such
termination.

(v) APPLICATION TO TERMINATIONS OF OTHER
AGREEMENTS.—The provisions of this subparagraph
shall apply to the terminations of agreements de-
scribed in section 340B(a)(1) of the Public Health
Service Act and master agreements described in sec-
tion 8126(a) of title 38, United States Code.

(C) DELAY BEFORE REENTRY.—In the case of any re-
bate agreement with a manufacturer under this section
which is terminated, another such agreement with the
manufacturer (or a successor manufacturer) may not be
entered into until a period of 1 calendar quarter has
elapsed since the date of the termination, unless the Sec-
retary finds good cause for an earlier reinstatement of
such an agreement.

(c) DETERMINATION OF AMOUNT OF REBATE.—
(1) BASIC REBATE FOR SINGLE SOURCE DRUGS AND INNO-
VATOR MULTIPLE SOURCE DRUGS.—

(A) IN GENERAL.—Except as provided in paragraph (2),
the amount of the rebate specified in this subsection for a
rebate period (as defined in subsection (k)(8)) with respect
to each dosage form and strength of a single source drug
or an innovator multiple source drug shall be equal to the
product of—

(i) the total number of units of each dosage form
and strength paid for under the State plan in the re-
bate period (as reported by the State); and

(ii) subject to subparagraph (B)(i), the greater
of—

(I) the difference between the average manu-
facturer price and the best price (as defined in
subparagraph (C)) for the dosage form and
strength of the drug, or

(II) the minimum rebate percentage (specified
in subparagraph (B)(i)) of such average manufac-
turer price,

of or the rebate period.

(B) RANGE OF REBATES REQUIRED.—

(i) MINIMUM REBATE PERCENTAGE.—For purposes
of subparagraph (A)(ii)(II), the “minimum rebate per-
centage” for rebate periods beginning—

(I) after December 31, 1990, and before Octo-
ber 1, 1992, is 12.5 percent;

(II) after September 30, 1992, and before Jan-
uary 1, 1994, is 15.7 percent;

(III) after December 31, 1993, and before Jan-
uary 1, 1995, is 15.4 percent;

(IV) after December 31, 1994, and before Jan-
uary 1, 1996, is 15.2 percent;
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(V) after December 31, 1995, and before Janu-
ary 1, 2010 is 15.1 percent;and
(VI) except as provided in clause (iii), after

December 31, 2009, 23.1 percent.

(ii) TEMPORARY LIMITATION ON MAXIMUM REBATE
AMOUNT.—In no case shall the amount applied under
subparagraph (A)(ii) for a rebate period beginning—

(I) before January 1, 1992, exceed 25 percent
of the average manufacturer price; or

(II) after December 31, 1991, and before Janu-
ary 1, 1993, exceed 50 percent of the average
manufacturer price.

Q)N B)()] Apply 17.1% (instead of DRU((}iSii)_MINIMUM REBATE PERCENTAGE FOR CERTAIN
23.1%) for cgrtain clotlting fac.torldrugs ' (I) IN GENERAL.—In the case of a single source
and drugs with exclusive pediatric drug or an innovator multiple source drug de-
indication. scribed in subclause (II), the minimum rebate per-

centage for rebate periods specified in clause
(1)(VI) is 17.1 percent.

(II) DRUG DESCRIBED.—For purposes of sub-
clause (I), a single source drug or an innovator
multiple source drug described in this subclause is
any of the following drugs:

(aa) A clotting factor for which a separate
furnishing payment is made under section
1842(0)(5) and which is included on a list of
such factors specified and updated regularly
by the Secretary.

(bb) A drug approved by the Food and
Drug Administration exclusively for pediatric

[(c)(1)(C)] Definition of best indications.
price and exclusion of certain (C) BEST PRICE DEFINED.—For purposes of this sec-

sales from calculation. tion—

(i) IN GENERAL.—The term “best price” means,
with respect to a single source drug or innovator mul-
tiple source drug of a manufacturer (including the low-
est price available to any entity for any such drug of
a manufacturer that is sold under a new drug applica-
tion approved under section 505(c) of the Federal
Food, Drug, and Cosmetic Act), the lowest price avail-
able from the manufacturer during the rebate period
to any wholesaler, retailer, provider, health mainte-
nance organization, nonprofit entity, or governmental
entity within the United States, excluding—

(I) any prices charged on or after October 1,

1992, to the Indian Health Service, the Depart-

ment of Veterans Affairs, a State home receiving

funds under section 1741 of title 38, United States

Code, the Department of Defense, the Public

Health Service, or a covered entity described in

subsection (a)(5)(B) (including inpatient prices

charged to hospitals described in section

340B(a)(4)(L) of the Public Health Service Act);
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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(II) any prices charged under the Federal
Supply Schedule of the General Services Adminis-
tration;

(ITI) any prices used under a State pharma-
ceutical assistance program;

(IV) any depot prices and single award con-
tract prices, as defined by the Secretary, of any
agency of the Federal Government;

(V) the prices negotiated from drug manufac-

[(©)(1)(C)(i)(V) & (VI)] The maximum turers for covered discount card drugs under an
fair price and prices negotiated endorsed discount card program under section
under the Medicare drug price 1860D-31; and B .

negoliation program included (and charged which are. negotiaied by 5 prescription
any part B_or D drug mflatlon reb_ate drug plan under part D of title XVIII, by an MA—
excluded) in determining best price. PD plan under part C of such title with respect to

covered part D drugs or by a qualified retiree pre-
seription drug plan (as defined in section 1860D—
22(a)(2)) with respect to such drugs on behalf of
individuals entitled to benefits under part A or en-
rolled under part B of such title, or any discounts
provided by manufacturers under the Medicare
coverage gap discount program under section
1860D-14A or under the manufacturer discount
program under section 1860D-14C.

(i) SPECIAL RULES.—The term “best price”—

(I) shall be inclusive of cash discounts, free
goods that are contingent on any purchase re-
quirement, volume discounts, and rebates (other
than rebates under this section, section 1847A(1),
or section 1860D-14B);

(II) shall be determined without regard to
special packaging, labeling, or identifiers on the
dosage form or product or package;

(II) shall not take into account prices that
are merely nominal in amount 43
(IV) in the case of a manufacturer that approves,

allows, or otherwise permits any other drug of the
manufacturer to be sold under a new drug application
approved under section 505(c) of the Federal Food,
Drug, and Cosmetic Act, shall be inclusive of the low-
est price for such authorized drug available from the
manufacturer during the rebate period to any manu-
facturer, wholesaler, retailer, provider, health mainte-
nance organization, nonprofit entity, or governmental
entity within the United States, excluding those prices
desdcribed in subclauses (I) through (IV) of clause (i);
ant

(V) in the case of a rebate period and a cov-
ered outpatient drug that is a selected drug (as re-
ferred to in section 1192(c)) during such rebate pe-

43 Lack of ion at the end of (I1D) is so in law. See amendment made by sec-
tion 11001(b)(2)(B)(i) of Public Law 117-169.
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riod, shall be inclusive of the maximum fair price

(as defined in section 1191(c)(3)) for such drug

with respect to such period.

(iii) APPLICATION OF AUDITING AND RECORD-
KEEPING REQUIREMENTS.—With respect to a covered
entity described in section 340B(a)(4)(L) of the Public
Health Service Act, any drug purchased for inpatient
use shall be subject to the auditing and recordkeeping
requirements described in section 340B(a)(5)(C) of the
Public Health Service Act.

(D) LIMITATION ON SALES AT A NOMINAL PRICE.—

(i) IN GENERAL.—For purposes of subparagraph
(C)A)III) and subsection (b)(3)(A)(ii)(III), only sales
by a manufacturer of covered outpatient drugs at
nominal prices to the following shall be considered to
be sales at a nominal price or merely nominal in
amount:

(I) A covered entity described in section
340B(a)(4) of the Public Health Service Act.

(II) An intermediate care facility for the men-
tally retarded.

(III) A State-owned or operated nursing facil-
ity.

(IV) An entity that—

(aa) is described in section 501(c)(3) of the

Internal Revenue Code of 1986 and exempt

from tax under section 501(a) of such Act or

is State-owned or operated; and
(bb) would be a covered entity described

in section 340(B)(a)(4) of the Public Health
Service Act insofar as the entity provides the
same type of services to the same type of pop-
ulations as a covered entity described in such
section provides, but does not receive funding
under a provision of law referred to in such
section;

(V) A public or nonprofit entity, or an entity
based at an institution of higher learning whose
primary purpose is to provide health care services
to students of that institution, that provides a
service or services described under section 1001(a)
of the Public Health Service Act, 42 U.S.C. 300.

(VI) Any other facility or entity that the Sec-
retary determines is a safety net provider to
which sales of such drugs at a nominal price
would be appropriate based on the factors de-
scribed in clause (ii).

(i1) FAcTORS.—The factors described in this clause
with respect to a facility or entity are the following:

(I) The type of facility or entity.

(II) The services provided by the facility or en-

y.
(III) The patient population served by the fa-
cility or entity.
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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[(c)(2)] Inflationary rebate on
brand name drugs.

(IV) The number of other facilities or entities
eligible to purchase at nominal prices in the same
service area.

(iii) NONAPPLICATION.—Clause (i) shall not apply
with respect to sales by a manufacturer at a nominal
price of covered outpatient drugs pursuant to a master
agreement under section 8126 of title 38, United
States Code.

(iv) RULE OF CONSTRUCTION.—Nothing in this
subparagraph shall be construed to alter any existing
statutory or regulatory prohibition on services with re-
spect to an entity described in clause (i)(IV), including
the prohibition set forth in section 1008 of the Public
Health Service Act.

(2) ADDITIONAL REBATE FOR SINGLE SOURCE AND INNO-
VATOR MULTIPLE SOURCE DRUGS.—

(A) IN GENERAL.—The amount of the rebate specified
in this subsection for a rebate period, with respect to each
dosage form and strength of a single source drug or an in-
novator multiple source drug, shall be increased by an
amount equal to the product of—

(i) the total number of units of such dosage form
and strength dispensed after December 31, 1990, for
which payment was made under the State plan for the
rebate period; and

(ii) the amount (if any) by which—

(I) the average manufacturer price for the
dosage form and strength of the drug for the pe-
riod, exceeds

(IT) the average manufacturer price for such
dosage form and strength for the calendar quarter
beginning July 1, 1990 (without regard to whether
or not the drug has been sold or transferred to an
entity, including a division or subsidiary of the
manufacturer, after the first day of such quarter),
increased by the percentage by which the con-
sumer price index for all urban consumers (United
States city average) for the month before the
month in which the rebate period begins exceeds
such index for September 1990.

(B) TREATMENT OF SUBSEQUENTLY APPROVED DRUGS.—

[(c)(2)(C)] The inflationary rebate
on certain line extension drugs is
the greater of either the line
extension drug's inflationary rebate
or the inflationary rebate of the
original product applied
proportionally to the line extension
drug. Excludes abuse-deterrent
formulations from the line
extension rebate.

In the case of a covered outpatient drug approved by the
Food and Drug Administration after October 1, 1990,
clause (ii)(II) of subparagraph (A) shall be applied by sub-
stituting “the first full calendar quarter after the day on
which the drug was first marketed” for “the calendar quar-
ter beginning July 1, 1990” and “the month prior to the
first month of the first full calendar quarter after the day
on vx;hich the drug was first marketed” for “September

(C) TREATMENT OF NEW FORMULATIONS.—
(1) IN GENERAL.—In the case of a drug that is a
line extension of a single source drug or an innovator

March 30, 2023

multiple source drug that is an oral solid dosage form,
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[(c)(2)(D)] The 100 percent
cap on the total Medicaid
drug rebates expires on
12/31/2023.

[(c)(3)(A)] Rebates for
generic drugs.
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the rebate obligation for a rebate period with respect

to such drug under this subsection shall be the greater

of the amount described in clause (ii) for such drug or
the amount described in clause (iii) for such drug.

(ii)) AMOUNT 1.—For purposes of clause (i), the
amount described in this clause with respect to a drug
described in clause (i) and rebate period is the amount
computed under paragraph (1) for such drug, in-
creased by the amount computed under subparagraph
(A) and, as applicable, subparagraph (B) for such drug
and rebate period.

(iii) AMOUNT 2.—For purposes of clause (i), the
amount described in this clause with respect to a drug
described in clause (i) and rebate period is the amount
computed under paragraph (1) for such drug, in-
creased by the product of—

(I) the average manufacturer price for the re-
bate period of the line extension of a single source
drug or an innovator multiple source drug that is
an oral solid dosage form;

(IT) the highest additional rebate (calculated
as a percentage of average manufacturer price)
under this paragraph for the rebate period for any
strength of the original single source drug or inno-
vator multiple source drug; and

(IIT) the total number of units of each dosage
form and strength of the line extension product
paid for under the State plan in the rebate period
(as reported by the State).

In this subparagraph, the term “line extension” means,
with respect to a drug, a new formulation of the drug, such
as an extended release formulation, but does not include
an abuse-deterrent formulation of the drug (as determined
by the Secretary), regardless of whether such abuse-deter-
rent formulation is an extended release formulation.

(D) MAXIMUM REBATE AMOUNT.—In no case shall the
sum of the amounts applied under paragraph (1)(A)(ii) and
this paragraph with respect to each dosage form and
strength of a single source drug or an innovator multiple
source drug for a rebate period beginning after December
31, 2009, and before January 1, 2024, exceed 100 percent
of the average manufacturer price of the drug.

(3) REBATE FOR OTHER DRUGS.—

(A) IN GENERAL.—Except as provided in subparagraph
(C), the amount of the rebate paid to a State for a rebate
period with respect to each dosage form and strength of
covered outpatient drugs (other than single source drugs
and innovator multiple source drugs) shall be equal to the
product of—

(i) the applicable percentage (as described in sub-
paragraph (B)) of the average manufacturer price for
the dosage form and strength for the rebate period,
and

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(i) the total number of units of such dosage form
and strength dispensed after December 31, 1990, for
which payment was made under the State plan for the
rebate period.

(B) APPLICABLE PERCENTAGE DEFINED.—For purposes
of subparagraph (A)(i), the “applicable percentage” for re-
bate periods beginning—

(i) before January 1, 1994, is 10 percent,

(i) after December 31, 1993, and before January
1, 2010, is 11 percent; and

(iii) after December 31, 2009, is 13 percent.

(C) ADDITIONAL REBATE.—

(i) IN GENERAL.—The amount of the rebate speci-
fied in this paragraph for a rebate period, with respect
to each dosage form and strength of a covered out-
patient drug other than a single source drug or an in-
novator multiple source drug of a manufacturer, shall
be increased in the manner that the rebate for a dos-
age form and strength of a single source drug or an in-
novator multiple source drug is increased under sub-
paragraphs (A) and (D) of paragraph (2), except as
provided in clause (ii).

(ii) SPECIAL RULES FOR APPLICATION OF PROVI-
SION.—In applying subparagraphs (A) and (D) of para-
graph (2) under clause (i)—

(I) the reference in subparagraph (A)i) of
such paragraph to “1990” shall be deemed a ref-
erence to “2014”;

(II) subject to clause (iii), the reference in sub-
paragraph (A)(ii) of such paragraph to “the cal-
endar quarter beginning July 1, 1990” shall be
deemed a reference to “the calendar quarter be-
ginning July 1, 2014”; and

(III) subject to clause (iii), the reference in
subparagraph (A)(ii) of such paragraph to “Sep-
tember 1990” shall be deemed a reference to “Sep-
tember 2014”;

(IV) the references in subparagraph (D) of
such paragraph to “paragraph (1)(A)({ii)”, “this
paragraph”, and “December 31, 2009” shall be
deemed references to “subparagraph (A)”, “this
subparagraph”, and “December 31, 2014”, respec-
tively; and

(V) any reference in such paragraph to a “sin-
gle source drug or an innovator multiple source
drug” shall be deemed to be a reference to a drug
to which clause (i) applies.

(iii) SPECIAL RULE FOR CERTAIN NONINNOVATOR
MULTIPLE SOURCE DRUGS.—In applying paragraph
(2)(A)(1)(II) under clause (i) with respect to a covered
outpatient drug that is first marketed as a drug other
than a single source drug or an innovator multiple
source drug after April 1, 2013, such paragraph shall
be applied—

As Amended Through P.L. 117-328, Enacted December 29, 2022
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(I) by substituting “the applicable quarter” for
“the calendar quarter beginning dJuly 1, 19907
n

(II) by substituting “the last month in such
applicable quarter” for “September 1990”.

(iv) APPLICABLE QUARTER DEFINED.—In this sub-
section, the term “applicable quarter” means, with re-
spect to a drug described in clause (iii), the fifth full
calendar quarter after which the drug is marketed as
a drug other than a single source drug or an innovator
multiple source drug.

(4) RECOVERY OF UNPAID REBATE AMOUNTS DUE TO
MISCLASSIFICATION OF COVERED OUTPATIENT DRUGS.—

(A) IN GENERAL.—If the Secretary determines that a
manufacturer with an agreement under this section paid a
lower per-unit rebate amount to a State for a rebate period
as a result of the misclassification by the manufacturer of
a covered outpatient drug (without regard to whether the
manufacturer knowingly made the misclassification or
should have known that the misclassification would be
made) than the per-unit rebate amount that the manufac-
turer would have paid to the State if the drug had been
correctly classified, the manufacturer shall pay to the
State an amount equal to the product of—

(i) the difference between—

(I) the per-unit rebate amount paid to the
State for the period; and

(II) the per-unit rebate amount that the man-
ufacturer would have paid to the State for the pe-
riod, as determined by the Secretary, if the drug
had been correctly classified; and
(i) the total units of the drug paid for under the

State plan in the period.

(B) AUTHORITY TO CORRECT MISCLASSIFICATIONS.—

(i) IN GENERAL.—If the Secretary determines that
a manufacturer with an agreement under this section
has misclassified a covered outpatient drug (without
regard to whether the manufacturer knowingly made
the misclassification or should have known that the
misclassification would be made), the Secretary shall
notify the manufacturer of the misclassification and
require  the  manufacturer to  correct the
misclassification in a timely manner.

(ii) ENFORCEMENT.—If, after receiving notice of a
misclassification from the Secretary under clause (i), a
manufacturer fails to correct the misclassification by
such time as the Secretary shall require, until the
manufacturer makes such correction, the Secretary
may do any or all of the following:

(I) Correct the misclassification, using drug
product information provided by the manufac-
turer, on behalf of the manufacturer.

(II) Suspend the misclassified drug and the
drug’s status as a covered outpatient drug under

March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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the manufacturer’s national rebate agreement,

and exclude the misclassified drug from Federal

financial participation in accordance with section

19033)(10)(E).

(III) Impose a civil money penalty (which
shall be in addition to any other recovery or pen-
alty which may be available under this section or
any other provision of law) for each rebate period
during which the drug is misclassified not to ex-
ceed an amount equal to the product of—

(aa) the total number of units of each dos-
age form and strength of such misclassified
drug paid for under any State plan during
such a rebate period; and

(bb) 23.1 percent of the average manufac-
turer price for the dosage form and strength
of such misclassified drug.

(C) REPORTING AND TRANSPARENCY.—

(i) IN GENERAL.—The Secretary shall submit a re-
port to Congress on at least an annual basis that in-
cludes information on the covered outpatient drugs
that have been identified as misclassified, any steps
taken to reclassify such drugs, the actions the Sec-
retary has taken to ensure the payment of any rebate
amounts which were unpaid as a result of such
misclassification, and a disclosure of expenditures
from the fund created in subsection (b)(3)(C)(iv), in-
cluding an accounting of how such funds have been al-
located and spent in accordance with such subsection.

(ii) PuBLIC ACCESS.—The Secretary shall make the
information contained in the report required under
clause (i) available to the public on a timely basis.

(D) OTHER PENALTIES AND ACTIONS.—Actions taken
and penalties imposed under this clause shall be in addi-
tion to other remedies available to the Secretary including
terminating the manufacturer’s rebate agreement for non-
compliance with the terms of such agreement and shall not
exempt a manufacturer from, or preclude the Secretary
from pursuing, any civil money penalty under this title or
title XI, or any other penalty or action as may be pre-
scribed by law.

[(d)(1)] States may use prior (d) LIMITATIONS ON COVERAGE OF DRUGS.—
authorization if it complies (1) PERMISSIBLE RESTRICTIONS.—(A) A State may subject to
with paragraph (5). prior authorization any covered outpatient drug. Any such

prior authorization program shall comply with the require-

ments of paragraph (5).
(B) A State may exclude or otherwise restrict coverage of

[(d)(1)(B)(i)] State may a covered outpatient drug if—
exclude coverage if drug not (i) the prescribed use is not for a medically accepted

prescribed for a medically indication (as defined in subsection (k)(6));
accepted indication (ii) the drug is contained in the list referred to in para-
) graph (2);

(iii) the drug is subject to such restrictions pursuant
to an agreement between a manufacturer and a State au-
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[(d)(4)] States can create a
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thorized by the Secretary under subsection (a)(1) or in ef-

fect pursuant to subsection (a)(4); or

(iv) the State has excluded coverage of the drug from
its formulary established in accordance with paragraph (4).
(2) LIST OF DRUGS SUBJECT TO RESTRICTION.—The following

drugs or classes of drugs, or their medical uses, may be ex-
cluded from coverage or otherwise restricted:

(A) Agents when used for anorexia, weight loss, or
weight gain.

(B) Agents when used to promote fertility.

(C) Agents when used for cosmetic purposes or hair
growth.

(D) Agents when used for the symptomatic relief of
cough and colds.

(E) Prescription vitamins and mineral products, except
prenatal vitamins and fluoride preparations.

(F) Nonprescription drugs, except, in the case of preg-
nant women when recommended in accordance with the
Guideline referred to in section 1905(bb)(2)(A), agents ap-
proved by the Food and Drug Administration under the
over-the-counter monograph process for purposes of pro-
moting, and when used to promote, tobacco cessation.

(G) Covered outpatient drugs which the manufacturer
seeks to require as a condition of sale that associated tests
or monitoring services be purchased exclusively from the
manufacturer or its designee.

(H) Agents when used for the treatment of sexual or
erectile dysfunction, unless such agents are used to treat
a condition, other than sexual or erectile dysfunction, for
which the agents have been approved by the Food and
Drug Administration.

(3) UPDATE OF DRUG LISTINGS.—The Secretary shall, by
regulation, periodically update the list of drugs or classes of
drugs described in paragraph (2) or their medical uses, which
the Secretary has determined, based on data collected by sur-
veillance and utilization review programs of State medical as-
sistance programs, to be subject to clinical abuse or inappro-
priate use.

(4) REQUIREMENTS FOR FORMULARIES.—A State may estab-
lish a formulary if the formulary meets the following require-
ments:

(A) The formulary is developed by a committee con-
sisting of physicians, pharmacists, and other appropriate
individuals appointed by the Governor of the State (or, at
the option of the State, the State’s drug use review board
established under subsection (g)(3)).

(B) Except as provided in subparagraph (C), the for-
mulary includes the covered outpatient drugs of any man-
ufacturer which has entered into and complies with an
agreement under subsection (a) (other than any drug ex-
cluded from coverage or otherwise restricted under para-
graph (2)).

(C) A covered outpatient drug may be excluded with
respect to the treatment of a specific disease or condition
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for an identified population (if any) only if, based on the
drug’s labeling (or, in the case of a drug the prescribed use
of which is not approved under the Federal Food, Drug,
and Cosmetic Act but is a medically accepted indication,
based on information from the appropriate compendia de-
scribed in subsection (k)(6)), the excluded drug does not
have a significant, clinically meaningful therapeutic ad-
vantage in terms of safety, effectiveness, or clinical out-
come of such treatment for such population over other
drugs included in the formulary and there is a written ex-
planation (available to the public) of the basis for the ex-
clusion.

(D) The State plan permits coverage of a drug ex-
cluded from the formulary (other than any drug excluded
from coverage or otherwise restricted under paragraph (2))
pursuant to a prior authorization program that is con-
sistent with paragraph (5).

(E) The formulary meets such other requirements as
the Secretary may impose in order to achieve program sav-
ings consistent with protecting the health of program
beneficiaries.

A prior authorization program established by a State under
paragraph (5) is not a formulary subject to the requirements
of this paragraph.

(5) REQUIREMENTS OF PRIOR AUTHORIZATION PROGRAMS.—A
State plan under this title may require, as a condition of cov-
erage or payment for a covered outpatient drug for which Fed-
eral financial participation is available in accordance with this
section, with respect to drugs dispensed on or after July 1,
1991, the approval of the drug before its dispensing for any
medically accepted indication (as defined in subsection (k)(6))
only if the system providing for such approval—

(A) provides response by telephone or other tele-
communication device within 24 hours of a request for
prior authorization; and

(B) except with respect to the drugs on the list re-
ferred to in paragraph (2), provides for the dispensing of
at least 72-hour supply of a covered outpatient prescription
drug in an emergency situation (as defined by the Sec-
retary).

(6) OTHER PERMISSIBLE RESTRICTIONS.—A State may im-
pose limitations, with respect to all such drugs in a therapeutic
class, on the minimum or maximum quantities per prescription
or on the number of refills, if such limitations are necessary to
discourage waste, and may address instances of fraud or abuse
by individuals in any manner authorized under this Act.

(7) NON-EXCLUDABLE DRUGS.—The following drugs or
classes of drugs, or their medical uses, shall not be excluded
from coverage:

(A) Agents when used to promote smoking cessation,
including agents approved by the Food and Drug Adminis-
tration under the over-the-counter monograph process for
purposes of promoting, and when used to promote, tobacco
cessation.
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(B) Barbiturates.

(C) Benzodiazepines.

(D) Drugs and biological products described in sub-
section (ee)(1)(A) of section 1905 that are furnished as
medical assistance in accordance with subsection (a)(29) of
such section and section 1902(a)(10)(A).

(E) Drugs and biological products to which section
1905(a)(4)(F) and subclause (XVIII) in the matter following
subparagraph (G) of section 1902(a)(10) apply that are fur-
nished as medical assistance in accordance with such sec-
tion or clause, respectively, for the treatment or preven-
tion, of COVID-19, as described in such subparagraph or
subclause, respectively, and section 1902(a)(10)(A).

(e) TREATMENT OF PHARMACY REIMBURSEMENT LIMITS.—

(1) IN GENERAL.—During the perlod beginning on January
1, 1991, and ending on December 31, 1994—

(A) a State may not reduce the payment limits estab-
lished by regulation under this title or any limitation de-
scribed in paragraph (3) with respect to the ingredient cost
of a covered outpatient drug or the dispensing fee for such
a drug below the limits in effect as of January 1, 1991, and

(B) except as provided in paragraph (2), the Secretary
may not modify by regulation the formula established
under sections 447.331 through 447.334 of title 42, Code of
Federal Regulations, in effect on November 5, 1990, to re-
duce the limits described in subparagraph (A).

(2) SPECIAL RULE.—If a State is not in compliance with the
regulations described in paragraph (1)(B), paragraph (1)(A)
shall not apply to such State until such State is in compliance
with such regulations.

(3) EFFECT ON STATE MAXIMUM ALLOWABLE COST LIMITA-
TIONS.—This section shall not supersede or affect provisions in
effect prior to January 1, 1991, or after December 31, 1994, re-
lating to any maximum allowable cost limitation established by
a State for payment by the State for covered outpatient drugs,
and rebates shall be made under this section without regard
to whether or not payment by the State for such drugs is sub-
ject to such a limitation or the amount of such a limitation.

; (4) ESTABLISHMENT OF UPPER PAYMENT LIMITS.—Subject to
[(e)4)] E.St.ab“Shed Federa! paragraph (5), the Secretary shall establish a Federal upper re-
Upper Limit (FUL) for certain imbursement limit for each multiple source drug for which the
multiple source drugs. FDA has rated three or more products therapeutically and

pharmaceutically equivalent, regardless of whether all such ad-
ditional formulations are rated as such and shall use only such
formulations when determining any such upper limit.

- (5) USE OF AMP IN UPPER PAYMENT LIMITS.—The Secretary
[(e)(5)]lACA ESta.b“She,d AMP shall calculate the Federal upper reimbursement limit estab-
as basis for FUL; FUL is setat |  Jjshed under paragraph (4) as no less than 175 percent of the
no less than 175% of AMP. weighted average (determined on the basis of utilization) of the

most recently reported monthly average manufacturer prices
for pharmaceutically and therapeutically equivalent multiple
source drug products that are available for purchase by retail
community pharmacies on a nationwide basis. The Secretary
shall implement a smoothing process for average manufacturer
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prices. Such process shall be similar to the smoothing process
used in determining the average sales price of a drug or bio-
logical under section 1847A.
(f) SURVEY OF RETAIL PRICES; STATE PAYMENT AND UTILIZA-
TION RATES; AND PERFORMANCE RANKINGS.—
(1) SURVEY OF RETAIL PRICES.—

(A) USE oF VENDOR.—The Secretary may contract
services for—

(i) with respect to a retail community pharmacy,
the determination on a monthly basis of retail survey
prices for covered outpatient drugs that represent a
nationwide average of consumer purchase prices for
such drugs, net of all discounts and rebates (to the ex-
tent any information with respect to such discounts
and rebates is available); and

(ii) the notification of the Secretary when a drug
product that is therapeutically and pharmaceutically
equivalent and bioequivalent becomes generally avail-
able.

(B) SECRETARY RESPONSE TO NOTIFICATION OF AVAIL-
ABILITY OF MULTIPLE SOURCE PRODUCTS.—If contractor no-
tifies the Secretary under subparagraph (A)(ii) that a drug
product described in such subparagraph has become gen-
erally available, the Secretary shall make a determination,
within 7 days after receiving such notification, as to
whether the product is now described in subsection (e)(4).

(C) USE OF COMPETITIVE BIDDING.—In contracting for
such services, the Secretary shall competitively bid for an
outside vendor that has a demonstrated history in—

(1) surveying and determining, on a representative
nationwide basis, retail prices for ingredient costs of
prescription drugs;

(ii) working with retail community pharmacies,
commercial payers, and States in obtaining and dis-
seminating such price information; and

(iii) collecting and reporting 'such price informa-
tion on at least a monthly basis.

In contracting for such services, the Secretary may waive
such provisions of the Federal Acquisition Regulation as
are necessary for the efficient implementation of this sub-
section, other than provisions relating to confidentiality of
information and such other provisions as the Secretary de-
termines appropriate.

(D) ADDITIONAL PROVISIONS.—A contract with a vendor
under this paragraph shall include such terms and condi-
tions as the Secretary shall specify, including the fol-
lowing:

(1) The vendor must monitor the marketplace and
report to the Secretary each time there is a new cov-
ered outpatient drug generally available.

(i1) The vendor must update the Secretary no less
often than monthly on the retail survey prices for cov-
ered outpatient drugs.
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(iii) The contract shall be effective for a term of 2
years.

(E) AVAILABILITY OF INFORMATION TO STATES.—Infor-
mation on retail survey prices obtained under this para-
graph, including applicable information on single source
drugs, shall be provided to States on at least a monthly
basis. The Secretary shall devise and implement a means
for providing access to each State agency designated under
section 1902(a)(5) with responsibility for the administra-
tion or supervision of the administration of the State plan
under this title of the retail survey price determined under
this paragraph.

(2) ANNUAL STATE REPORT.—Each State shall annually re-
port to the Secretary information on—

(A) the payment rates under the State plan under this
title for covered outpatient drugs;

(B) the dispensing fees paid under such plan for such
drugs; and

(C) utilization rates for noninnovator multiple source
drugs under such plan.

(3) ANNUAL STATE PERFORMANCE RANKINGS.—

(A) COMPARATIVE ANALYSIS.—The Secretary annually
shall compare, for the 50 most widely prescribed drugs
identified by the Secretary, the national retail sales price
data (collected under paragraph (1)) for such drugs with
gata on prices under this title for each such drug for each

tate.

(B) AVAILABILITY OF INFORMATION.—The Secretary
shall submit to Congress and the States full information
regarding the annual rankings made under subparagraph

(4) APPROPRIATION.—Out of any funds in the Treasury not
otherwise appropriated, there is appropriated to the Secretary
of Health and Human Services $5,000,000 for each of fiscal

Stat ey n years 2006 through 2010 to carry out this subsection.
[(9)] State must implemen {g) DRUG USE REVIEW.—
a DUR program. (1) In GENERAL —

(A) In order to meet the requirement of section
1903(i)(10)(B), a State shall provide, by not later than Jan-
uary 1, 1993, for a drug use review program described in
paragraph (2) for covered outpatient drugs in order to as-
sure that prescriptions (i) are appropriate, (ii) are medi-
cally necessary, and (iii) are not likely to result in adverse
medical results. The program shall be designed to educate
physicians and pharmacists to identify and reduce the fre-
quency of patterns of fraud, abuse, gross overuse, or inap-
propriate or medically unnecessary care, among physi-
cians, pharmacists, and patients, or associated with spe-
cific drugs or groups of drugs, as well as potential and ac-
tual severe adverse reactions to drugs including education
on therapeutic appropriateness, overutilization and under-
utilization, appropriate use of generic products, thera-
peutic duplication, drug-disease contraindications, drug-
drug interactions, incorrect drug dosage or duration of
March 30, 2023 As Amended Through P.L. 117-328, Enacted December 29, 2022
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drug treatment, drug-allergy interactions, and clinical

abuse/misuse.

(A) In order to meet the requirement of section
1902(a)(54), a State shall provide for a drug use review
program described in paragraph (2) for covered outpatient
drugs in order to assure that prescriptions (i) are appro-
priate, (i) are medically necessary, and (iii) are not likely
to result in adverse medical results. The program shall be
designed to educate physicians and pharmacists to identify
and reduce the frequency of patterns of fraud, abuse, gross
overuse, excessive utilization,inappropriate or medically
unnecessary care, or prescribing or billing practices that
indicate abuse or excessive utilization, among physicians,
pharmacists, and patients, or associated with specific
drugs or groups of drugs, as well as potential and actual
severe adverse reactions to drugs including education on
therapeutic appropriateness, overutilization and under-
utilization, appropriate use of generic products, thera-
peutic duplication, drug-disease contraindications, drug-
drug interactions, incorrect drug dosage or duration of
drug treatment, drug-allergy interactions, and clinical
abuse/misuse.

(B) The program shall assess data on drug use against
predetermined standards, consistent with the following:

(i) compendia which shall consist of the following:
American Hospital Formulary Service
Drug Information;
(II) United States Pharmacopeia-Drug Infor-
mation (or its successor publications); and
(III) the DRUGDEX Information System; and
(ii) the peer-reviewed medical literature.

(C) The Secretary, under the procedures established in
section 1903, shall pay to each State an amount equal to
75 per centum of so much of the sums expended by the
State plan during calendar years 1991 through 1993 as the
Secretary determines is attributable to the statewide adop-
tion of a drug use review program which conforms to the
requirements of this subsection.

(D) States shall not be required to perform additional
drug use reviews with respect to drugs dispensed to resi-
dents of nursing facilities which are in compliance with the
drug regimen review procedures prescribed by the Sec-
retary for such facilities in regulations implementing sec-
tion 1919, currently at section 483.60 of title 42, Code of
Federal Regulations.

(2) DESCRIPTION OF PROGRAM.—Each drug use review pro-
gram shall meet the following requirements for covered out-
patient drugs:

(A) PROSPECTIVE DRUG REVIEW.—(i) The State plan
shall provide for a review of drug therapy before each pre-
scription is filled or delivered to an individual receiving
benefits under this title, typically at the point-of-sale or
point of distribution. The review shall include screening
for potential drug therapy problems due to therapeutic du-
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plication, drug-disease contraindications, drug-drug inter-
actions (including serious interactions with nonprescrip-
tion or over-the-counter drugs), incorrect drug dosage or
duration of drug treatment, drug-allergy interactions, and
clinical abuse/misuse. Each State shall use the compendia
and literature referred to in paragraph (1)(B) as its source
of standards for such review.

(ii) As part of the State’s prospective drug use review
program under this subparagraph applicable State law
shall establish standards for counseling of individuals re-
ceiving benefits under this title by pharmacists which in-
cludes at least the following:

(I) The pharmacist must offer to discuss with each
individual receiving benefits under this title or care-
giver of such individual (in person, whenever prac-
ticable, or through access to a telephone service which
is toll-free for long-distance calls) who presents a pre-
scription, matters which in the exercise of the phar-
macist’s professional judgment (consistent with State
law respecting the provision of such information), the
pharmacist deems significant including the following:

(aa) The name and description of the medica-

(bb) Th